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STATE LEGISLATION UNDER THE 
WEBB-KENYON ACT 


IX the disputed zone between the police power of the state and 

federal authority over interstate commerce, there have been 
few questions of greater importance than that in regard to the 
regulation of intoxicating liquors. A solution of the difficulty 
was attempted by Congress in 1890, when it passed the Wilson 
Act,! thereby hoping to make more effective, legislation enacted 
by the states under their exclusive power to regulate manufacture 
and sale, but inoperative until shipments from without a state 
had reached the consignees and the original packages had been 
broken.? The force of the federal statute, however, was seriously 
lessened when the Supreme Court of the United States held that 
the words “upon arrival” in the Wilson Act referred not to state 
lines, but to the consignee, and that importations could not be 
interfered with until they reached the persons for whom intended.® 
A campaign by the prohibition interests for further federal action 
was immediately begun, but success was not had until the early 





1 Act of Aug. 8, 1890, 26 Stat. at L. 313. It provided that “all fermented, dis- 
tilled, or other intoxicating liquors or liquids transported into any state, . . . shall, 
upon arrival in such state or territory, be subject to the operation and effect of the 
laws of such state or territory, enacted in the exercise of its police power, to the same 
extent and in the same manner as though such liquids had been produced in such 
state or territory, and shall not be exempt therefrom by reason of being introduced 
therein in original packages or otherwise.” 

2 Leisy v. Hardin, 135 U. S. 100 (1890). 

3 Rhodes v. Iowa, 170 U. S. 412 (1898). 
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part of 1913, when Congress passed the so-called Webb-Kenyon 

Act, which prohibits interstate shipments of liquor intended to 

be used in violation of the law of destination, the theory being 

that the states may constitutionally interfere with what is not law- 
ful interstate commerce, and there will be no federal impediment 
to the enforcement of their local regulations.‘ 

The constitutional questions involved in the Webb-Kenyon 
Act itself have been discussed at length.® Several of’ the state 
courts, moreover, have justified the law (although on varying 
theories) ,® and while the issues have not been passed upon by the 
Supreme Court of the United States, little doubt exists, I take it, 
that the decision there will be favorable. The difficult questions 
will arise when the attempt is made to determine just what local - 
regulations are valid, and the state courts, in the several cases which 
have come before them, seem to have had considerable difficulty 

in resting their decisions on rational principles. In fact, it does not 

appear that the legislation thus far passed is very well adapted to 
operate under the federal statute. 

. When congressional committees were holding hearings on the 
Webb-Kenyon Bill, its advocates were not very explicit in explain- 
ing just how they expected the police power of the states to be 
made more effective.’ But it was perhaps the following that they 

chiefly had in mind: under search and seizure proceedings, intoxi- 

cating liquors intended to be used in violation of the law may, in 








* Act of March 1, 1913, 37 Stat. at L. 699. It provides that the transportation 
of intoxicating liquor between the states, ‘which said spirituous, vinous, malted, 
fermented, or other intoxicating liquor is intended, by any person interested therein, 
to be received, possessed, sold, or in any manner used, either in the original package 
or otherwise, in violation of any law of such state, territory, or district of the United 
States, or place non-contiguous to but subject to the jurisdiction thereof, is hereby 
prohibited.” 

5 See the veto message of President Taft and the opinion of Attorney-General 
Wickersham, 63d Congress, rst Sess., Sen. Doc. 103; my paper, “The Constitutionality 
of the Webb-Kenyon Bill,” Cal. L. Rev., September, 1913; A. H. Kerr, “The Webb 
Act,” Yale L. J., June, 1913; W. T. Denison, “States’ Rights and the Webb-Kenyon 
Liquor Law,” Col. L. Rev., April, 1914; and the valuable notes, 26 Harv. L. REv. 
78 and 533, and 27 Harv. L. REv. 763. 

® See, inter alia, State v. Grier and State v. U. S. Express Co., infra. 

7 See Hearings before a Subcommittee of the Committee on the Judiciary, U. S. 
Senate, 62d Congress, 2d Sess. (particularly the argument of F. S. Caldwell, pp. 
130 ff.), and Hearings before the Committee on the Judiciary (Subcommittee III), 
House of Representatives, 62d Congress, 2d Sess. 
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several of the states, be declared a nuisance and destroyed. Up 
to March 1, 1913, these proceedings were impossible as applied 
to interstate shipments, since any interference with the liquor before 
it completed its journey and reached the consignee was an inter- 
ference with valid interstate commerce. Now, however, liquors 
may be seized, in certain cases, before reaching the consignee, if 
the state by appropriate enactment so permits, and there can be 
no valid objection that a federal right is involved: if the liquor is 
declared a nuisance, it will be because intended for an unlawful 
purpcse and the Webb-Kenyon Act will apply; if not a nuisance, 
the courts will so judge on the basis of lawful intent, which will 
make the proceedings an interference with legitimate interstate 
commerce. There would seem, then, to be little difficulty in this 
method of enforcement, since, if sufficiently large quantities of 
liquor are shipped into dry territory, it is manifest that the law is 
to be violated. But many of the states have no legislation of 
this character, and, furthermore, declaring the liquor a nuisance is 
not a penal proceeding. Hence in some jurisdictions difficulty 
has been experienced in justifying legislation under the Webb- 
Kenyon Act. 

For example, the Delaware Court of General Sessions and the 
Supreme Court of Delaware differ as to the interpretation of the 
so-called Hazel Law ° regulating the shipment, carrying, and deliv- 
ery of liquors in local-option territory. The portion of the law 
called into question made it unlawful for any common carrier or 
liquor dealer to take into dry territory any spirituous liquor, under 
penalty for conviction, and the same inhibition was extended to 
any person bringing more than one gallon within twenty-four hours 
into local-option territory from any point within the state. In the 
first case under the law the defendant was a Philadelphia liquor 
dealer who took some liquor across the state line into local-option 
territory for the personal use of the consignee. The Court of Gen- 
era] Sessions held that: 


“.. . as the defendant was interested in the liquor, for the carrying of 
which he was indicted, and the same was intended by him when received 





8 This is the case, for example, in South Carolina. See “‘Laws of the Various States 
Relating to Intoxicating Liquors,” compiled for the use of the House Committee on 
the Judiciary, 1913, p. 383. 

® Act of April 8, 1913 (27 Del. Laws, c. 139). 
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to be carried from the state of Pennsylvania into local-option territory 
in the state of Delaware, that the Webb-Kenyon Act does apply, the said 
liquor being received, possessed, or used by the defendant in violation 
of the law of this state. Even though the liquor was received in another 
state, its possession, as well as the intention with which it was originally 
received, continued until delivery was made in Delaware.” !° 


If it had been established that the sale took place in Delaware, 
was prohibited by law, and was not valid as being a part of legiti- 
mate interstate commerce, the decision would have rested on dif- 
ferent grounds; but the court went so far as to say that: 


“., . the carrying of liquor by a liquor dealer from one state into local- 


option territory of another state, for a purpose not in itself unlawful, is 
within the prohibition of the Webb-Kenyon Law, when the carrying or 
delivery of liquor ito such territory is prohibited by the laws of the 
destination state.” 


But in Van Winkle v. State™ the Delaware Supreme Court took 
the opposite view and declared the Hazel Law inoperative so far 
as it applied to interstate shipments for valid purposes. 

The latter, it seems to me, is the correct ruling. The Hazel 
Law prohibits all importations into local-option territory, regard- 
less of intent to violate state enactments, and is thus broader than 
the Webb-Kenyon Act. It would be competent, however, for the 
state to pass legislation similar to the federal statute and penalize 
the importation of intoxicants with unlawful intent. If the Webb- 
Kenyon Law is constitutional, then penal legislation to the same 
effect is within the power of the state. And if, in the Delaware 
cases, the consignments had been destined to be sold by the con- 
signees in violation of valid local laws, the Webb-Kenyon Act 
would have applied; but the Hazel Law, directed at all interstate 
shipments, certainly valid before Congress acted on March 1, 
1913, is void so far as it interferes with the freedom of commerce 
between the states and cannot be sustained as an exercise of a 
state’s increased powers of police, unless there is illegal intent under 
a law which the local legislature has the power to enact. This is 
the view which was adopted in considerable measure by the Ken- 





10 State v. Grier, 88 Atl. 579 (Delaware, Court of General Sessions, 1913). 
11 gt Atl. 385 (Delaware, Supreme Court, 1914). 
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tucky Court of Appeals when it considered a statute of very similar 
tenor.” 

In Louisville & Nashville R. R. Co. v. Cook,® the Supreme Court 
of the United States held inoperative, when attempted to be ap- 
plied to interstate shipments, a statute of Kentucky prohibiting 
the introduction into local-option territory of intoxicating liquors, 
with a few exceptions.“ This, however, the Kentucky Court of 
Appeals said, did not prevent the statute from “becoming oper- 
ative to a transaction withdrawn from the protection of the com- 
merce clause by the Webb-Kenyon Act,” and the carrier would 
therefore be “liable when it delivers liquor in a local-option terri- 
tory to one who intends to use it in violation of the law of the 
state.” The facts showed that the liquor was intended for personal 
consumption, a lawful use under the state law, and so the statute 
which was validated under the Webb-Kenyon Act did not apply. 

The mistake of the Delaware Court of General Sessions seems 
also to have been made by the Supreme Court of Mississippi.” 
The legislature of that state passed a law, certain portions of which 
followed the Webb-Kenyon Act very closely, and made it illegal 
to ship into the state any intoxicating liquor to be sold or possessed 
“either in the original package, or otherwise in violation of any 
law of this state now in force or hereafter to be enacted.” The 
importation in small quantities for personal use was permitted, 
but, as the state court held, the net result of the statute was to 
make it ‘unlawful for any person to order and have shipped to 
him, or for him to receive, from without the state, intoxicating 
liquors in quantities in excess of one gallon.” In this case the 
shipment was in excess of one gallon, and the court considered it 
“clearly within the terms of the Webb-Kenyon Act, as a mere 
inspection thereof will demonstrate, for it [the act] expressly divests 
intoxicating liquor of its interstate character when it is intended, 
by any person interested therein, to be received in violation of the 
laws of the state into which it is being transported.” 

Counsel contended that the liquors shipped were not “intended 





2 Adams Express Co. ». Commonwealth, 157 S. W. 908 (Kentucky, 1913). 

3 223 Us S. 70 (1912). 

14 A number of state statutes make immaterial exceptions in regard to druggists, 
etc., but these I do not need to consider. 

1% Adams Express Co. v. Beer, 65 So. 575 (Mississippi, 1914). 
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to be sold or used in violation of any law of the state,” and there- 
fore that the Webb-Kenyon Act did not apply. (In this case also 
the liquors were for personal consumption.) But this contention, 
if valid, the court said, would have the effect of taking the word 
“received” from the Webb-Kenyon Law, or. “interpolating be- 
tween the words ‘received’ and ‘possessed’ the words ‘for the 
purpose of being,’” and this would make the act read: “Which 
liquor is intended by any person interested therein to be [received] 
for the purpose of being possessed, sold or in any manner used . . . 
in violation of any laws of any such state.’”’ This amendment the 
court declined to make. 

The question is thus raised as to the meaning of the word 
“received.” Acceptance by the consignee of a shipment from 
without the state is undoubtedly a part of interstate commerce, 
but may it be made a crime when possession is lawful? In other 
words, does the Webb-Kenyon Act so enlarge the powers of the 
states that they can exclude intoxicating liquors from their borders 
by making it a crime for the consignee to receive interstate ship- 
ments? If the state has such a power, two facts are evident: 
(1) there has been a delegation of legislative power over interstate 
commerce, since before the passage of the federal law the states 
could not interfere with the “receiving” of shipments from with- 
out their borders, although they could regulate the possession and 
sale; and (2) the intent, which is the sime qua non for the Webb- 
Kenyon Act to operate, becomes unlawful under a state statute 
which would be invalid as oppressing interstate commerce, had 
not the Webb-Kenyon Law been passed. 

In the first case the law, so far as the word “‘received”’ is con- 
cerned, would be an unconstitutional delegation of legislative 
power, and the second interpretation would be absurd, — a per- 
fect example of reasoning in a circle, — since an intent to violate 
unconstitutional regulations would make the Webb-Kenyon Act 
apply in order to validate these very regulations. An intent to 
violate laws which the states have not the power to pass is not suf- 
ficient to make the Webb-Kenyon Act operate; in other words, 
the Mississippi court’s interpretation would have the federal law 
make possible state enactments before the conditions for. its own 
application were complied with. It follows, therefore, that state 
laws like the one in Mississippi must remain unconstitutional 
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so far as interstate commerce is concerned. Apart from this, 
the purpose of Congress was simply to enable the states to enforce 
their already valid local laws, although in order to do this they 
would make procedural regulations, previously invalid, but possi- 
ble when applied to what is not properly interstate commerce. 

It must be concluded, therefore, that the word “received” is 
surplusage, except perhaps in one case: where the state forbids 
possession. Then, if a shipment were received from without the 
state, its acceptance would be such a part of, and so mingled with, 
the criminal possession that it would be competent for the local 
authorities to punish the consignee for receiving the liquors: the 
acceptance and possession would be practically the same act. 
But even this (which is a novel situation and has not come before 
the courts) would be possible irrespective of the Webb-Kenyon 
Law. Our conclusion is, therefore, that the Mississippi court was 
in error when it held that the state had the power to punish a 
consignee for “receiving” interstate shipments. 

Two other sections of the Mississippi act came before the court 
incidentally. The first compelled the carrier to keep a record of 
every consignment of intoxicating liquor and to file with the clerk 
of the circuit court of the consignee’s county his name, that of the 
consignor, the amount and kind of liquor delivered. A second sec- 
tion forbade delivery to other than the bond fide consignee or, in 
case of sickness, his agent with written authorization. The car- 
rier was also required to make the consignee sign a statement giv- 
ing the use for which the liquors were intended, and promising 
that there would be no violation of the law. The court held this 
latter section “clearly within the provisions of the Webb-Kenyon 
Act,” since the conditions were “only such as must be complied 
with by the consignee before it becomes lawful for him to receive 
the liquor.” But, as the foregoing argument of this paper has 
attempted to make clear, the Webb-Kenyon Act sanctions nothing 
of the kind; such legislation must be justified under the general 
police power of the state. | 

This was the attitude taken by the Supreme Court of Tennessee 
in Palmer v. Southern Express Company. The court held that 
an act of the legislature (subsequent to the Webb-Kenyon Law) 





16 165 S. W. 236 (Tennessee, 1914). 
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“forbidding any interstate carrier of intoxicating liquor to deliver 
liquor to the consignee, unless the latter delivers a statement 
giving his name and address and stating the use for which the 
liquor was ordered, directly interferes with interstate commerce as 
imposing a condition precedent on the exercise by the carrier of 
the right to make delivery of an interstate shipment, and on the 
right of the consignee to receive delivery, and cannot be sustained 
as an exercise of the police power, or as authorized by the Wilson 
Act, which subjects liquor to state regulation, but which does not 
apply before actual delivery to the consignee.” Under the facts 
of this case the shipment was intended for a lawful use, the posses- 
sion of the liquors was not forbidden, and the Webb-Kenyon Act 
did not apply. 

A question of somewhat different character was raised in 
Idaho.” There the law, passed in 1909, made it a crime for any 
person or corporation within the state to accept for shipment 
to anyone in prohibition territory, “except as may be authorized 
by this act or the interstate commerce law of the United States.” 
A carrier promulgated the rule that shipments from without the 
state should be governed by the same rules as intrastate ship- 
ments, and the Federal District Court refused to issue a mandamus 
compelling the carrier to accept liquors for shipment from points 
without the state to points within the prohibition districts. But 
it would seem that here also the court erred, the analogy to the 
Kentucky law being tolerably close: the regulations were valid 
as to intrastate commerce, but invalid as to interstate commerce; 
and in order to make the Webb-Kenyon Act apply there must be 
the intent to violate a local law. This was not present; hence, it 
is submitted, the mandamus should have been issued. 

Three other state courts, however, seem to have reasoned cor- 
rectly with regard to local legislation under the federal statute. 
In Alabama the so-called Fuller Law makes illegal all shipments of 
intoxicating liquors within the state, except to druggists, etc., 
and declares that its provisions shall be construed so as not to 
conflict with “‘that clause of the Constitution of the United States 
which confers upon the Congress of the United States the power to 
regulate commerce.” A proper construction of these provisions, 





17 United States ex rel. Zimmerman v. Oregon-Washington R. & N. Co., 210 Fed. 
378 (1913). 
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together with those relating to manufacture and sale, said the 
Alabama Supreme Court, “must lead to the conclusion that it 
was the purpose of the legislature in that bill to declare that it 
should be unlawful for any person to have in his possession, or to 
deliver to any other person at any point in the state, liquors not 
within interstate protection and which were intended for unlawful 
use.”!8 By the Webb-Kenyon Act, however, this interstate pro- 
tection is removed, and so the court concluded: 


“When, therefore, a common carrier in this state is possessed of 
liquor for delivery to a person who intends to put it to an illegal 
purpose, such common carrier itself violates the law of the state and 
becomes amenable to the state laws for such violation, unless, indeed, 
it is without knowledge as to the unlawful purposes of the consignee.” 


This, it is submitted, was a correct ruling. 

Even simpler facts were involved in a Kansas case. A carload 
of beer was shipped from St. Louis, Missouri, to Corona, Kansas. 
On the arrival of the car it was placed on a siding where the liquor, 
before delivery to the consignee and before the original package was 
broken, was seized by the sheriff. The brewing company answered 
to notices of seizure and claimed the beer, but it was shown that 
the beer was destined for an unlawful purpose; under the Webb- 
Kenyon Act it was not legitimate interstate commerce, and the 
_ authority of the state could attach before the acceptance by the 
consignee or the breaking of the original package.’® 

In an Iowa case, also, there was clear intent to violate valid local 
regulations prohibiting the manufacture, sale, or keeping for sale 
of intoxicating liquors. Common carriers are forbidden to trans- 
port to consignees not holding permits to sell under the state law, 
and this applies to shipments with intent to violate the law against 
sale, etc. Under the Webb-Kenyon Law, therefore, the court 
issued an injunction to restrain an express company from bringing 
in and distributing such liquors. The law under which this relief 
was secured was inoperative as applied to interstate commerce 
before the act of Congress, but the court held that no reénact- 
ment was necessary.”” 

This, however, was not the view of the Supreme Court of South 





18 Southern Express Co. v. State, 66 So. 115 (Alabama, 1914). 
19 State v. Doe et al., 139 Pac. 1169 (Kansas, 1914). 
20 State v. U. S. Express Co., 145 NW. 451 (Iowa, ror4). 
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Carolina.” Parts of the South Carolina “dispensary law were ~ 
unconstitutional in so far as they attempted to prohibit the 
importation of liquor from another state for personal use, at the 
time of their adoption.” The court held that “the removal of 
the constitutional objections to such statutes by the enactment of 
the Webb-Kenyon Act did not give them force and effect by opera- 
tion of law, nor can they be validated by subsequent statute, since 
an unconstitutional statute is utterly void,” but since the passage 
of the Webb-Kenyon Act “‘the legislature has the power to adopt 
a statute with provisions similar to those in the dispensary law, 
held unconstitutional prior to that enactment.” It is settled, 
however, that -no reénactment of inoperative state laws will be 
required. 

The constitutionality of the Wilson Act * was considered by 
the Supreme Court of the United States on these facts: the peti- 
tioner (for a writ of habeas corpus) was arrested on the ninth of 
August, 1890, charged with selling imported liquor contrary to the 
laws of Kansas. The Wilson Act had gone into effect the day be- 
fore, and the Supreme Court held that “‘the petitioner was thereby 
prevented from claiming the right to proceed in defiance of the 
law of the state, upon the implication arising from the want of 
action on the part of Congress up to that time.” Prior to the pas- 
sage of the Wilson Act, the police regulations of Kansas in respect 
to intoxicating liquors did not control imported articles until after 
the original package had been broken. The court said: 


“The state legislation attacked in Leisy v. Hardin,”] as construed to 
apply to importations into the state from without, and to permit the 
seizure of the articles before they had by sale or other transmutation 
become a part of the common mass of property of the state, was repug- 
nant [to the commerce clause] in that it could not be given operation 
without bringing it into collision with the implied exercise of a power 
exclusively confided to the General Government. This was far from 
holding that the statutes in question were absolutely void, in whole or 
in part, and as if they had never been enacted. On the contrary, the 
decision did not annul the law, but limited its operation to property 
strictly within the jurisdiction of the state.” 





#1 Atkinson v. Southern Express Co., 78 S. E. 516 (South Carolina, 1913). 
* In re Rahrer, 140 U. S. 545 (1891). 
% Supra. 
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And the present case is not one “‘of a law enacted in the un- 
authorized exercise of a power exclusively confided to Congress, 
but of a law which it was competent for the state to pass, but 
which would not operate upon articles occupying a certain situa- 
tion until the passage of the act of Congress. The act in terms 
removed the obstacle, and we perceive no adequate ground for 
adjudging that a reénactment of the state law was required 
before it could have the effect upon imported, which it had 
always had upon domestic, property.”™ 

If the Supreme Court of the United States upholds the Webb- 
Kenyon Law, it will undoubtedly follow this ruling under the Wilson 
Act, and so the South Carolina court was in error. The proper 
construction was adopted by the Iowa and Kentucky courts, the 
latter holding that the state statute, which was inoperative as 
applied to interstate commerce, became operative when the com- 
merce was with intent to violate the law. States, therefore, will 
not be compelled to reénact their regulations. 

From the survey which has been made of the cases already de- 
cided, it is evident that, in order for the Webb-Kenyon Act to 
apply, there must be intent to violate a previously valid state law. 
‘ Disregard of this has led to erroneous conclusions, particularly in 
the opinion of the Mississippi court. If the enactments making 
the intent unlawful are constitutional, irrespective of the Webb- 
Kenyon Act, the state is empowered under the federal statute to 
take proceedings hitherto impossible. 

It would seem, however, that in order to make their prohibition 
regulations completely effective, the states will be compelled to 
forbid the possession of more than small quantities of intoxicating 
liquors for personal use, with perhaps a few exceptions, — licensed 
druggists, for example. Such legislation would not be designed to 
interfere with personal consumption or the liberty of the individual, 
but would simply make more difficult the evasion of laws whose 
validity is beyond question. While the state courts have differed 
as to the constitutionality of such action,” there is little doubt, 
I think, that under the decisions of the Supreme Court of the United 





* In re Rahrer, supra, pp. 563, 565. 

% Adams Express Co. ». Beer, supra. 

%* Black on Intoxicating Liquors, § 38; Edge v. Bessemer, 164 Ala. 599, 51 So. 246, 
26 L. R. A. N.S. 394 and n. (1909); 24 L. R. A. N. Ss. 172 and n. 


a ee 
<a 
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States, the states have the power to make criminal the possession 
of more than a specified quantity of intoxicants.”’ 

In addition to this, the states should provide for search and 
seizure proceedings to condemn shipments in excess of the permitted 
amount as soon as they cross state lines. The intent to violate 
local regulations would be clear; under the Webb-Kenyon Act 
the shipments would not be valid interstate commerce, and the 
states could thus exclude all consignments of liquor except in small 
quantities for personal use. 

Lindsay Rogers. 


Jouns Hopkins UNIVERSITY. 





27 See the language of Mr. Justice Harlan, Mugler v. Kansas, 123 U. S. 623, 662 
(1887); Freund, Police Power, §§ 453-455. 
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CONSTRUCTIVE TRUSTS BASED ON PROMISES 
MADE TO SECURE BEQUESTS, DEVISES, 
OR INTESTATE SUCCESSION 


| arta has long exercised jurisdiction to enforce a construc- ° 
tive trust (1) against a legatee who secured, or prevented the 
revocation of, his bequest, (2) against a devisee who obtained, 
or prevented the revocation of, his devise, and (3) against an heir, 
who persuaded an ancestor to refrain from making a will or to 
revoke a will already made and refrain from making a new one, by 
the giving of an oral promise to apply for others in ways promised 
some or all of the property thus obtained, and who, in viola- 
tion of his promise, claims the property for himself. In Chamber- 
laine v. Chamberlaine,' decided in 1678, in making a devisee pay 
certain sums, which he had agreed to pay in consideration of the 
testator’s forbearing to alter his will so as to give the sums as 
legacies, Lord Chancellor Finch, afterwards Lord Nottingham, 
said it was “the constant course of this court to make such decrees 
upon promises. made that the testator would not alter his will.” 
If the judge who introduced the bill for the Statute of Frauds in 
the House of Lords, a statute which was a wills statute as well as 
one calling for written evidence of various contracts, could treat 
this jurisdiction of chancery as a matter of course, as he did treat 
it, only a few months after the passage of the Statute of Frauds, 
it would seem as if we ought not to have any difficulty with it. 
Unfortunately, however, American courts fail to agree in their 
answers to the fundamental question whether the promisor. who 
is sought to be charged as trustee must have had at the time he 
made his promise an intent not to keep it, and this failure to agree 
on that essential matter makes it important to examine the cases 
critically. It will be well to set out the general principles first 
and then to collate the authorities. 


A. GENERAL PRINCIPLES 


It is, of course, true that the statutes relating to wills, to descent, 
and to distribution are to be observed by the courts. Moreover, 





1 2 Freem. Ch. 34 (1678). 
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whether or not chancery judges are strictly bound by those provi- 
sions of the Statute of Frauds which do not expressly, as the trust 
provisions do, apply to things equitable, they have always accepted 
the statute, except so far as the part-performance-specific-perform- 
ance doctrine, or some phases of the doctrine of the reformation 
of written instruments or of the doctrine of estoppel may be deemed 
a partial rejection, and except so far as such judges may have been 
too liberal in finding constructive or resulting trusts. Hence 
any discussion of the doctrine of chancery as to constructive 
trusts enforced for breach of oral agreements as to the disposition 
of property which was bequeathed or devised to, or inherited by, 
the promisors, solely because of their promises, may well begin 
with the consideration of what is essential to the observance of 
the statutes as to wills, and be followed by a similar discussion 
as to the Statute of Frauds. 

Incorporation into a will by reference and non-testamentary sub- 
sequent definition of legacies and devises. — By the statutes as to 
wills a method of executing wills and testaments is provided, 
and no instrument can properly be given effect as a will which does 
not meet those requirements. In most jurisdictions the document 
executed as a will may by appropriate reference incorporate into 
itself, and so make part of itself as a will, a writing existing at the 
time the will is executed; * but in a few jurisdictions incorporation 
by reference of papers, not executed in the way wills or codicils 
are required to be, is allowed only for the purpose “of identifying 
the object or subject of a bequest [or devise] actually made and 
denoted in a will.”* In no jurisdiction may a testator in an exe- 
cuted will reserve to himself the right to supply names or amounts 
of gifts, or otherwise determine testamentary dispositions, by a 
subsequent writing not executed with the formalities required in 
the case of a will or codicil. The reason is that such names or such 
amounts of gifts cannot be supplied in such a way without the 
act of supplying them being essentially testamentary. In writing 
the names and amounts the writer is making no immediate dis- 





* x Jarman on Wills, 6 Eng. ed., pp. 135-138; Gardner on Wills, pp. 44-51; 
Page on Wills, pp. 183-190. 

* Hatheway v. Smith, 79 Conn. 506, 521, 65 Atl. 1058, 1063 (1907); Booth v. Baptist 
Church, 126 N. Y. 215, 28 N. E. 238 (1891); In re Emmons’ Will, tro N. Y. App. 
Div. 701, 96 N. Y. Supp. 506 (1906). 
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position of the property, but is deliberately supplying information 
of his intentions as to the disposition to be made of his property 
at his death, and his writing, which in no respect differs from an 
attempted will or codicil, must necessarily be ineffective unless 
executed in the manner required in the case of wills and codicils. 
The subsequent memorandum is in all essentials an attempted 
codicil and must be executed in the way in which in the given 
jurisdictions codicils are required to be executed, or else it must 
fail to have any effect.‘ 

But when the foregoing is said, not all is said that needs to be. 
A testator may put in his duly executed will provisions which 
may be given a different application, and therefore be made to 
constitute in a sense a different property disposition, by events 
which happen after the execution of the will. For instance, a 
trust to dispose of property and divide the proceeds among those 
who should be the testatrix’s partners at the time of her death, 
or to whom she might have disposed of her business, was held to 
be good in favor of those to whom the testatrix did dispose of her 
business.> So it has been held that a gift in a will of all one’s 
property to the person who shall furnish the maker of the will 
at the maker’s request with support may be claimed by one who 
meets the conditions after the execution of the will. In each case 
the subsequent act of volition of the testator, which results in the 
designation of the person to take under the will, is performed for 
other than testamentary reasons, and hence the designation is 
not fairly to be called testamentary. As was said by Lord Chan- 
cellor Cottenham in the case of the trust for those to whom the 
testatrix should dispose of her business: 


“In the present case the disposition is complete. The devisee, in- 
deed, is to be ascertained by a description contained in the will; but 





4 “Cases in which there is reference to an existing paper, it is obvious, stand upon 
quite a different footing from those in which a testator (as often occurred under the 
old law) attempts to create, by a will duly attested, a power to dispose by a future 
unattested codicil. To allow such a codicil to become supplementary to the contents 
of the will itself would, it is obvious, tend to introduce all the evils against which the 
Statute of Frauds [as a wills statute] was directed, and indeed give to the will an 
operation, in the testator’s lifetime, contrary to the fundamental law of the instru- 
ment.” 1 Jarman on Wills, 6 Eng. ed., p. 133. 

5 Stubbs v. Sargon, 3 Myl. & C. 507 (1838). 

6 Dennis v. Holsapple, 148 Ind. 297, 47 N. E. 631 (1897). 
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such is the case with many unquestionable devises. A devise to a second 
or third son, perhaps unborn at the time — many contingent devises — 
all shifting clauses — are instances of devises to devisees who are to 
be ascertained by future events and contingencies; but such persons 
may be ascertained, not only by future natural events and contingencies, 
but by acts of third persons. Suppose a father, having two sons, and 
having a relation who has a power of appointing an estate to some one 
of them, makes his will and gives his own estate to such one of his sons 
as shall not be the appointee of the other estate — or with a shifting 
clause. Here the act of the donee of the power is to decide who shall 
take the father’s estate; but there is nothing in the Statute of Frauds to 
prevent this, because the devise by the will is complete, that is, the dis- 
position is complete — the intention is fully declared, though the object 
to take remains uncertain. If the subsequent act removing that un- 
certainty, and fixing the identity of the devisee, were to be considered 
as testamentary, in the case above supposed, the donee of the power 
would be making or completing the will of the father, that is, one man 
would be making another man’s will. The act, therefore, is not testa- 
mentary; and, if not, then why should not the act be the act of the 
testator himself? It is objected to upon the ground of its being testa- 
mentary; but if it be not testamentary when done by a stranger, it 
cannot be so when done by the testator. If it were otherwise, a testator 
could not devise lands, or give legacies charged upon land, to such person 
as might be his wife at his death —to such children as he might have — 
or to such servant as he might have in his service at his death.” 7 


Gifts causa mortis.— Not only may some unattested volitional 
acts of the testator subsequent to the will be allowed to determine 
the identity of persons to take under a will or the amounts they 
may take, but some quasi-testamentary acts, — such as gifts causa 
mortis, where delivery takes the place of the execution of a will, — 
may even enable essentially testamentary dispositions to be effected 
without compliance with the statutes governing wills. To be sure 
the delivery, actual or symbolic as the case may be, marks a gift 





7 Stubbs ». Sargon, supra, 511-512. With reference to a direction in the will that 
advancements subsequently made and charged in testator’s books or papers be deducted 
from legacies, see In re Moore, 61 N. J. Eq. 616, 47 Atl. 731 (1900); Langdon ». 
Astor’s Heirs, 16 N. Y. 1 (1857); Robert ». Corning, 89 N. Y. 225 (1882); Harris v. 
Harris’s Estate, 82 Vt. 199, 72 Atl. 912 (1909). For such a direction to be effective, 
advancements must in fact have been made. Langdon ». Astor’s Heirs, supra (sem- 
ble); Hoak v. Hoak, 5 Watts (Pa.) 80 (1836). To the extent that they have not been 
made, the subsequent writing is necessarily testamentary in intent and nature. 
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causa mortis off from a strict testamentary disposition,’ but the 
revocable nature of the gift makes that distinction very slight, 
and in those jurisdictions where the title to the thing delivered 
as a gift causa mortis does not pass until the donor dies,® the dis- 
tinction becomes microscopic. Nevertheless the distinction is well 
established. 

Contracts to bequeath or to devise or to die intestate. — Another 
inter vivos transaction which closely resembles a testamentary dis- 
position is a binding contract to bequeath or to devise property 
other than that furnished, or to be furnished, as a consideration 
to the promisor. Such a contract is either unilateral (the act or 
property being actually given for the prospective testator’s 
promise) or is bilateral (mutual promises); but whether it is un- 
ilateral or bilateral, the contract resembles a gift causa mortis in 
that a prejudicial step,—the making of the contract, — is taken 
at once. It is, however, really much less testamentary in ‘sem- 
blance than is a gift causa mortis because a contract is not revoc- 
able by the act of one party alone, whereas a gift causa mortis is 
revocable by the donor. If the contract is to devise land and the 
Statute of Frauds has been complied with,” or if part performance 





8 “A gift causa mortis resembles a testamentary disposition of property in this: 
that it is made in contemplation of death, and is revocable during the life of the donor. 
It is not, however, a testament, but in its essential characteristics is what its name 
indicates — a gift. Actual delivery by the donor in his lifetime is necessary to its 
validity, or if the nature of the property is such that it is not susceptible of corporeal 
delivery, the means of possession of it must be delivered.” Smith, J., in Emery 2. 
Clough, 63 N. H. 552, 554, 4 Atl. 796, 798 (1885). 

® Hatcher v. Buford, 60 Ark. 169, 29 S. W. 641 (1895). 

10 Tt is generally held that an oral contract to devise land is within § 4 of the Statute 
of Frauds. See cases collected in 5 Am. & Eng. Ann. Cas. 495, n. 

Whether an oral contract to bequeath personal property is within § 17 is not so 
clear. In Wellington v. Apthorp, 145 Mass. 69, 73, 13 N. E. 10, 12 (1887), C. Allen, 
J., for the court, said of a contract to bequeath money: 

“Nor is it contended that a contract to leave a certain amount of money by will to 
a particular person, though oral, is open to objection under the Statute of Frauds. 
It is not a contract for the sale of lands or of goods; and it may be performed within 
a year. . . . Such a contract differs essentially from a contract to devise all one’s 
property, real and personal, which comes within the Statute of Frauds. Gould ». 
Mansfield, 103 Mass. 408.” 

The Massachusetts statute mentioned in note 16, post, was passed after Welling- 
ton ». Apthorp was decided. 

But while a contract to bequeath money is not within § 17 of the Statute of Frauds, 
it has been intimated that a contract to bequeath specific personal property is within 
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by the prospective devisee has taken place, chancery will give ap- 
propriate relief to the promisee of the contract to bequeath or to 
devise or to the beneficiary of that contract. 

Chancery will not, of course, supply a will where one was not 
executed, nor supply a bequest or devise contracted for but not 
inserted in the will actually executed; but in the case of a contract 
to devise, if the provisions of the Statute of Frauds other than those 
relating to wills furnish no obstacle, it will make the person who 
succeeds to the property hold for, and convey to, the promisee or 
the beneficiary of the promise. There was less reason for equity to 
interfere to declare and enforce an equity where the contract was 
for a bequest as distinguished from a devise, as ordinarily a money 
judgment against the executor or administrator for breach of 
contract would be adequate relief; but as chancery early took juris- 
diction of the administration of estates," and as an incident to 
that jurisdiction entered decrees for money payment on claims 
against estates, chancery quite naturally came to speak of an 
equity where the contract called for a bequest of specific chattels 
and, even where the contract was for a pecuniary legacy, gave ap- 
propriate relief on the theory of an equity in the promisee.” 





that section. See Turnipseed v. Sirrine, 57 S. C. 559, 35 S. E. 757. (1809). In that 
case there was a mutual will contract between an aunt and a niece followed by the 
execution of the mutual wills and the age of the aunt was such, the legacy was so 
large, and the wills remained executed so long before the niece revoked hers that in 
the view of the court the niece had received free what amounted to a considerable 
insurance on the aunt’s life. The court therefore held that it would be fraudulent 
for the niece’s executor to plead the statute, and that therefore the oral contract for 
the making of mutual wills was taken out of § 17 of the Statute of Frauds. See also 
Wallace v. Long, ros Ind. 522, 5 N. E. 666 (188s). 

il “ Already in Elizabeth’s day a legatee, instead of going to the ecclesiastical court, 
will sometimes file a bill in chancery; by this time the ecclesiastical courts have grown 
too feeble to protect themselves. It may be that the cases in which the Chancery 
first interfered were cases in which the legatee was not a mere legatee, but was also 
a cestui que trust. But at any rate the Court of Chancery soon became the regular 
court for actions by legatees. Then again the creditor had often an occasion to go 
thither. He had no specialty, or no specialty that bound the testator’s heir, and the 
testator’s personal estate was inadequate for the payment of his debts; on the other 
hand the testator, being an honest man, had devised his real estate to X. and Y. 
upon trust to pay his debts. Here the creditor wanted the aid of a court of equity 
because he wanted to enforce a trust. Thus in one way and another the court ob- 
tained a footing in the field and gradually it subdued the whole province of adminis- 
tration.” Maitland’s Equity and the Forms of Action, 193. 

2 See Ridley v. Ridley, 34 Beav. 478 (1865). 

In the United States, where we do not have the old general administration bill, 
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It is difficult to name and classify the relationship recognized 
and enforced in these contract-to-will and contract-to-die-intestate 
cases, where equity takes jurisdiction, for the courts often use 
specific-performance-of-contract language and often use trust lan- 
guage. Take, for instance, a case where, because of the Statute of 
Wills and of section four of the Statute of Frauds, the express con- 
tract cannot be recovered upon at law." The complainant having 
complied with equity’s requirement of part performance, what is 
the nature of his recovery in chancery? The situation is different 
from the ordinary specific-performance situation, for in that or- 
dinary situation chancery originally compelled the execution and 
delivery of the particular conveyance contracted for, as, indeed, it 
will so compel to-day in the case of a contract for real estate in a 





or equivalent chancery jurisdiction, it is probably true everywhere that equity will 
not give a remedy on these contracts unless the legal remedy is inadequate. 

In Day »v. Washburn, 76 N. H. 203, 81 Atl. 474 (1911), where, in violation of testa- 
trix’s promise to bequeath all her property to plaintiff, she left certain items of per- 
sonal property of consi:!erable value to two of the defendants, equity jurisdiction 
was rested on the ground that while ‘“‘a decree for specific performance would have 
precisely the same effect as a judgment for damages in a suit at law,” yet, as the ad- 
ministrator with the will annexed had been made a party defendant, the bill would 
be treated as if he had brought a bill to compel the other parties to interplead. 

In Kundinger v. Kundinger, 150 Mich. 630, 114 N. W. 408 (1908), a complainant 
who had secured a divorce from the testator for his adultery and had refrained from 
bringing legal proceedings to procure alimony, on the testator’s promise that if she 
would so refrain he would take care of her and provide by will for her support, was 
allowed what the court called “specific performance” against the trustee to whom 
testator had left his property in trust for others. That was on the ground that while 
complainant might have filed a claim in the Probate Court and recovered damages for 
breach of contract, — citing In re McNamara’s Estate, 148 Mich. 346, 11 N. W. 1066 
(1907), — that was not an adequate remedy, as she was entitled to have the support 
come to her as needed and “‘no provision in dollars and cents could quite as efficiently 
meet this requirement” as could the proper equity decree. Cf. Riley v. Allen, 54 
N. J. Eq. 495, 35 Atl. 654 (1896). 

13 Most of the specific-performance-of-contract-to-bequeath-or-devise cases that get 
into the reports are part-performance-of-oral-contract cases, and quite frequently they 
are cases involving the troublesome question of whether the rendition of personal ser- 
vices not capable of reasonably definite and satisfactory pecuniary valuation will suffice 
as part performance. For late cases of that kind see Brasch v. Reeves, 124 Minn. 
114, 144 N. W. 744 (1913) and Smith ». Cameron (Kan.) 141 Pac. 596 (1914). See 
a note on such cases in 44 L. R. A. N. S. 733. Compare the Statute-of-Frauds cases 
cited in the notes in 15 L. R. A. N. Ss. 466 and 38 L. R. A. N.S. 752. On the right 
to specific performance or injunction during the lifetime of the one who has conveyed 
or is about to convey property in violation of his agreement to leave the same at his 
death to complainant, see Newman 2. French, 138 Ia. 482, 116 N. W. 468 (1908) and 
note in 18 L. R. A. N. s. 218. 
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sister state or.a strictly foreign jurisdiction, while no court will 
compel the execution and probate of an instrument to serve as the 
will of the deceased. The situation is also different from that of 
the customary constructive trust, for the recovery is not measured 
by the enrichment which the deceased, and through him his heirs, 
next of kin, devisees, or legatees, have derived from the promisee, 
but instead is measured by what was promised in exchange for 
that enrichment. It would seem as if the situation is essentially 
one of specific performance," but as if, as an aid to clear thinking, 
it is worth while to discriminate the juridical act in such a case 
from ordinary specific performance by adopting for it the phrase 
“‘quasi-specific performance.” On this guasi-specific-performance 
theory, then, relief in equity will be given in the contract-to-devise 
cases where the contract is in writing, or, if it is oral, comes within 
the part-performance doctrine,’ provided that to give such quasi- 





14 Tn Bolman v. Overall, 80 Ala. 451, 455, 2 So. 624, 626 (1886), Somerville, J., said 
of a contract to leave property by will: 

“The principle upon which courts of equity undertake to enforce the execution of 
such agreements is referable to its jurisdiction over the subject of specific perform- 
ance.” While the court did also use language denoting the trust theory, many courts 
consider specifically performable contracts only a separately named species of trusts. 

And in Burdine ». Burdine’s Executor, 98 Va. 515, 519, 36 S. E. 992, 993 (1900), 
Buchanan, J., said: 

“Strictly speaking, an agreement to dispose of property by will cannot be specif- 
ically enforced, not in the lifetime of the party, because all testamentary papers are 
from their nature revocable; not after his death, because it is no longer possible for 
him to make a will, yet courts of equity can do what is equivalent to a specific per- 
formance of such an agreement by compelling those upon whom the legal title has 
descended to convey or deliver the property in accordance with its terms, upon the 
ground that it is charged with a trust in the hands of the heir at law, devisee, personal 
representative, or purchaser with notice of the agreement, as the case may be.”’ 

See a note on “Specific Performance of Contract to Make Will” in 31 Ann. Cas. 
(1914 A), 399. 

46 That new name should also be applied to the enforcement of a contract in 
equity against the vendor’s grantee with notice or without value (see Snell ». Hill, 
263 Ill. 211, 105 N. E. 16 (1914)), and indeed to its enforcement against anybody but 
a party to the contract. 

16 Whether the Massachusetts statute which provides that ‘No agreement to make 
a will of real or personal property or to give a legacy or make a devise shall be binding 
unless such agreement is in writing signed by the person whose executor or adminis- 
trator is sought to be charged, or by some person by him duly authorized” (1 Rev. 
Laws, Mass., 1901, ch. 74, § 6, p. 655) is subject to the part-performance doctrine is not 
clear from its language, but probably it is not subject to it. See Emery v. Burbank, 
163 Mass. 326, 39 N. E. 1026 (1895). Neither is it clear whether the statute applies 
except where legal or equitable relief is sought against the executor or administrator. 
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specific performance would not work unjustifiable hardship 
and oppression.” ; 

But if, on the other hand, the case is not in fact one for quasi- 
specific performance, but instead is one for the application of trust 
principles, the trust, being enforced against some one other than 
the promisor, must be some species of constructive trust. If con- 
structive-trust principles are to be applied, equity should say to 
the defendant: ‘You must either reimburse the complainant to 
the extent that his services, or the other consideration furnished, 
enriched the deceased, and through him enriched you, or else you 
must hand over the property promised complainant by the deceased. 
You must elect which you will do.” 

The reason for such an election is that a constructive trust is 
enforced merely because the express promise is not to be per- 
formed and because, on that account only, unjust enrichment 
would take place if a trust were not enforced. If the defendant 
is willing to perform, even though his performance is tardy, he 
should be permitted to do so and no constructive trust be enforced. 
But often in the contract to will cases equity will not want to 
give the defendant any election because it will not be just to give 
him one, —in most cases he ought to be made to perform and 
should not be allowed to rescind, — so it seems more satisfactory 
on the whole to treat the situation as one of a contract coming 
under the part-performance doctrine and therefore quasi-specifically 
enforceable in equity, though not literally specifically enforceable.'* 





Where an equity is sought to be enforced against the heirs, next of kin, devisees, or 
legatees, the executor or administrator is not “sought to be charged.” The executor 
was sought to be charged in Emery v. Burbank, supra. 

For a vigorous protest against a too ready acceptance of the claims of one who seeks 
to recover on an oral contract to devise, see Hamlin v. Stevens, 177 N. Y. 39, 69 N. E. 
118 (1903). 

17 On that proviso, see Owens v. McNally, 113 Cal. 444, 45 Pac. 710 (1896); Winne 
v. Winne, 166 N. Y. 263, 59 N. E. 832 (1901); Mahaney ». Carr, 175 N. Y. 454, 67 
N. E. 903 (1903). 

18 While equity can refuse to give guasi-specific enforcement where to give it would 
lead to unfortunately harsh results to the promisor’s surviving family, the law courts 
have not, of course, any power to withhold the legal remedy for such a reason. If the 
contract is not in writing and the Statute of Frauds applies, the law courts escape 
any difficulty by confining the plaintiff to a quasi-contract recovery; but where the 
contract is evidenced in a writing which is signed by the party to be charged and which 
otherwise complies with the requirements of the Statute of Frauds, or where the con- 
tract is oral and the Statute of Frauds does not apply, the law courts must assess 
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Contracts for joint, mutual, or joint and mutual wills. — The 
species of contract to bequeath or to devise which results in a 





damages measured by the value. of the property contracted for. Frost v. Tarr, 53 
Ind. 390 (1876). It is a pity that the law courts did not refuse to enforce any of these 
contracts, because it is often unfair to enforce them and yet law courts cannot dis- 
criminate. It is too bad that the law courts did not confine relief at law to a quantum 
meruit recovery; for the flexibility of equitable relief and equity’s sound discretionary 
award or refusal of its remedies make it more possible for equity than for the law 
courts to deal satisfactorily with the situation. Compare Owens v. McNally, supra, 
where the plaintiff was denied relief in equity on a contract for all the estate of the 
deceased because of hardship on the deceased’s widow, who was entitled to one-half 
the deceased’s estate and who did not learn of the contract till after her husband’s 
death, but where it would seem chancery might have given plaintiff the half of the 
estate to which, under the California statute of succession, apparently, the widow had 
no claim, if plaintiff preferred that to a quasi-contract recovery. In Burdine v. Bur- 
dine, supra, the contract was on record at the time of the marriage, so the widow was 
deemed not to be able to show hardship. Cf. Dillon »v. Gray, 87 Kan. 129, 123 
Pac. 878 (1912), where no hardship was shown. If in Owens v. McNally, supra, the 
contract had been in writing and recovery had been sought on it at law, the court 
of law would have been hard put to it to keep plaintiff from getting a judgment for 
the full money value of the estate, —see Roehl v. Haumesser, 114 Ind. 311, 15 N. E. 
345 (1888), where a claim for breach of a contract to devise one-half of an estate 
was enforced, — and such a judgment might have left the widow of the deceased 
penniless. 

In Gall v. Gall, 64 Hun (N. Y.) 600, 19 N. Y. Supp. 332 (1892), in dismissing a 
complaint for specific performance, the judges advanced as an extra reason for their 
decision the illegality, as against his wife, or wife and children, of a man’s agreement 
to will all his property to a third person. Barrett, J., for himself and also, it seems, for 
O’Brien, J., said (p. 606): ‘‘The parties, whatever their original understanding, could 
never have contemplated a restriction upon the decedent’s right to marry or to pro- 
vide for his children in case such marriage was fruitful. Nor could they have con- 
templated the taking, by the plaintiff, of the decedent’s entire estate to the exclusion 
of any such future wife or child. If such an agreement had been made, it certainly 
would have been against public policy and void. Whatever agreement was made was 
necessarily subject to such possibilities and was limited by implication accordingly.” 

And Van Brunt, P. J., said (p. 607): 

“T do not think that the courts will enforce a contract whereby a party deprives 
himself of all power to bequeath or devise, by will, the property of which he is the 
owner at death, except in cases of adoption, where the contract is made for the benefit 
of an infant, and not to the exclusion of children.” 

That General Term decision was affirmed without opinion in 138 N. Y. 675, 34 
N. E. 515 (1893). There is nothing contra in Heath v. Heath, 18 Misc. (N. Y.) 521, 42 
N. Y. Supp. 1087 (1896), where the promise was expressly subject to the dower and 
distributive personal property interest of promisor’s widow, nor in Hall v. Gilman, 
77 N. Y. App. Div. 458, 79 N. Y. Supp. 303 (1902), or Winne v. Winne, supra, because 
in neither of the latter cases was there wife or child. 

On the validity of contracts to devise all of one’s property, see an article by Mr. 
Joseph H. Drake in 7 Mich. L. Rev. 318. The difficulty of all who deal with the en- 
forcement of such contracts is to find a way to uphold them in general and yet to deny 
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joint will, or in a joint and mutual will, or in mutual wills calls 
for special reference. It was only gradually that a joint and 
mutual will met with judicial favor,?° and even to-day the weight 
of authority is against the probate of a joint will executed on the 
condition expressed in it that it is not to be effective as a will, or 
is not to be probated, until the death of the last surviving testator 
who executes it." The difficulty with a joint or joint and mutual 





recovery, or to apportion it, in extreme cases. While it is true that equity may refuse 
specific performance, if it has jurisdiction, or give it only on equitable terms, that 
action of equity is not adequate protection in this country in many cases because 
of our rule of full damages at law. 

19 A joint or conjoint will may be defined to be one executed by joint owners of 
property, or one executed jointly by the owners of separate property who treat the 
property bequeathed or devised or both, as joint for will purposes and accordingly 
leave it to the same beneficiary or beneficiaries. Jn re Cawley’s Estate, 136 Pa. St. 
628, 20 Atl. 567 (1890); Frazier ». Patterson, 243 Ill. 80, 90 N. E. 216 (1909). In 
Deseumeur v. Rondel, 76 N. J. Eq. 394, 399, 74 Atl. 703, 705 (1909), however, the 
phrase “joint will” is made to apply only where the property bequeathed or devised 
in the same document is held jointly, and the phrase “mutual will” is suggested as 
proper where the property is held separately, 7. e., is owned in severalty. 

A mutual or reciprocal or counter will, as it is variously called, is a will executed 
by two or more testators who own separate property or separate interests in the same 
property, and who make gifts to the survivor or survivors of them. “A mutual will 
is . . . in effect two [or more] wills, the disposition of each sharer being applicable 
to his or her half [or other share] of the joint property.” Sir Robert P. Collier in Dias 
v. De Livera, L. R. 5. A. C. 123, 136 (1879). The same judge in Denyssen v. Mostert, 
L. R. 4. P. C. 236, 252 (1872), spoke of mutual wills as being in England “of rare 
occurrence.” Where the reciprocal provisions are contained in separate wills executed 
by the several testators, the plural terms “mutual wills,” “reciprocal wills,” “counter 
wills,” and “twin wills” are used. 

A joint and mutual will is strictly a will executed by two or more testators and con- 
taining both reciprocal provisions and a gift to some third person beneficiary or bene- 
ficiaries. 

A double will is a will executed by two or more testators who have no joint prop- 
erty to dispose of, who reserve full separate rights of revocation, and who have only 
sentimental reasons for desiring to execute one document instead of separate wills. 
In re Cawley’s Estate, supra. 

20 The prejudice against unconditional joint wills which made some courts refuse 
to admit such a will to probate either as the joint will of both parties or as the separate 
will of each (see Walker v. Walker, 14 Oh. St. 157 (1862), and Clayton v. Liverman, 
2 Dev. & Bat. Law (N. C.) 558 (1837)) has practically disappeared. See Betts v. 
Harper, 39 Oh. St. 639 (1884); In re Davis’ Will, 120 N. C. 9, 26 S. E. 636 (1897). 
See also Hill ». Harding, 92 Ky. 76, 17 S. W. 199, 437 (1891); Baker »v. Syfritt, 
147 Ia. 49, 54, 125 N. W. 998, 1000 (1910). 

21 See Hershy v. Clark, 35 Ark. 17 (1879); State Bank ». Bliss, 67 Conn. 317, 
35 Atl. 255 (1896). In the latter case it was held that the estate of the first to die must 
be administered and distributed as intestate estate. In In re Raine, 1 Swab. & Tr. 
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will conditioned in that way seems to be that many courts cannot 
understand how a will can be a will unless it takes effect as such eo 
instanti the testator dies and unless it can be probated promptly 
after his death. And with reference to a joint and mutual will 
there is a further difficulty due to loose language; for a number of 
courts say that such a will is essentially irrevocable by the sur- 
vivor,” and yet they are unable to get away from the fact that a 
will by its very nature must remain ambulatory, and hence rev- 
ocable in the proper way by a competent testator. The real truth 
of the matter is that such joint and mutual wills, like separate 
mutual wills, retain the quality of revocability, and if they are 
revoked, must be denied probate; * but equity interferes to prevent 





144, 146 (1858), in holding that the will, that of two brothers, could not be probated 
during the life of the survivor because all the gifts were to take effect “after both our 
decease,” Sir C. Cresswell called the will ‘a very singular instrument.” As an 
executor was appointed unconditionally, it would seem that probate might have been 
granted. In Peoria Humane Society ». McMutrtrie, 229 Ill. 519, 82 N. E. 319 (1907), 
the will, so far as it was joint, was expressly conditioned to take effect as the will 
of both testators, if when both should be dead no individual will had been made, 
and, since the will as to the one who died first had been revoked by his mar- 
riage and was not republished by his subsequent individual will, the court prop- 
erly refused probate of the joint and mutual will after the death of the survivor 
when it was offered as the latter’s will. No opinion was expressed as to the valid- 
ity of such a will. 

In Schumaker v. Schmidt, 44 Ala. 454, 467 (1870), a joint will conditioned not to 
take effect until the death of the surviving testator is favored in a dictum. There 
B. F. Saffold, J., for the court said: 

“The best summary of the law . . . is that two or more persons may execute a 
joint will, which will operate as if executed separately by each, and will be entitled 
to, and will require a separate probate upon the decease of each, as his will. But if 
the will so provides, and the disposition of the property requires it, the probate 
should be delayed until the death of both, or all, of the testators.” 

And see Baker ». Syfritt, supra; In re Lovegrove, 2 Swab. & Tr. 453 (1862). 

“But delicate and important questions in this connection remain unanswered; 
as, for instance, how the first decedent’s estate shall meantime be settled. and dis- 
posed of, and whether a title can in any sense devolve under his will.” Schouler, 
Wills and Administration (1910), § 459. 

* See Hershy v. Clark, supra, 23, where it is said that ‘A will must take effect at 
the death of the testator, and not at a time still in the future.” 

% See Frazier v. Patterson, supra, 85. In Stone v. Hoskins [1905] P. D. 194, 197, 
the same thing was said of such a will in case the survivor accepts the provision in his 
i made by the deceased. But see Walker v. Gaskill, 83 L. J. R. (P. D.) 152 

1914). 

** A court of probate will either probate a will or deny it probate, regardless of the 
contract of the maker of the will, unless the contract is also a revoking will, executed 
as such, or else, as a contract, contains in itself an express revocation of the will which 
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the injustice of having the testator receive and enjoy property 
left to him solely because of his promise and then successfully 
violate on his part the contract under which he, as the survivor, 
was bound to let his will stand unrevoked. 

Equity does not compel the probate of the revoked will, and the 
court of probate, uncompelled, neither would nor could probate 





meets the statutory requirements for a revocation in writing. Lansing ». Haynes, 
95 Mich. 16, 54 N. W. 699 (1893); Sumner v. Crane, 155 Mass. 483, 29 N. E. 1151 
(1892); In re Keep’s Will, 2 N. Y. Supp. 750 (1888); Im re Gloucester’s Estate, 11 
N. Y. Supp. 899 (1890); Houck ». Anderson, 14 Ariz. 502, 131 Pac. 975 (1913); 
Wyche ». Clapp, 43 Tex. 543 (1875); Hobson v. Blackburn, 1 Add. Eccl. 274 (1822); 
Pohlman v. Untzellman, 2 Lee Eccl. 319 (1757); Walker v. Gaskill, 83 L. J. R. 
(P. D.) 152 (1914). Cf. Everdell ». Hill, 27 Misc. (N. Y.) 285, 58 N. Y. Supp. 447 
(1899). See notes in 27 L. R. A. N.S. 508; 37 L. R. A. N. S. 1196; 12 Prob. Rep. 
Ann. 63, 71, 72. 

While Breathitt ». Whittaker, 8 B. Mon. (Ky.) 530 (1848), is supposed to deny the 
revocability of a joint will, the decision is really one in the law of powers. The will 
was a joint one in the exercise of a joint power, and it was held that as both donees 
had to unite in the exercise of the power both had to concur in revoking the ambula- 
tory exercise of the power in the joint will. 

In Ex parte Day, 1 Bradf. (N. Y.) 476 (1851), Bradford, Surrogate, said: 

“An agreement to make mutual wills appears to be valid, and, after the death of 
either of the parties, irrevocable. . . . This curious subject is admirably discussed 
in Mr. Hargrave’s luminous opinion in the Walpole case [Lord Walpole ». Lord Orford, 
3 Ves. Jr. 401 (1797)]. It is there conceded, as was indeed established at law in the 
same case (7 D. & E. 138), that the effect of such an agreement could not be to make a 
will of that kind irrevocable, for from the very nature of the transaction testamentary 
dispositions are revocable. But it was contended a compact of that kind could be 
enforced in equity against the estate of the defaulting party after his decease, on the 
ground of an attaching equitable trust.” 

In Robinson v. Mandell, 3 Cliff. 169, 20 Fed. 1027, No. 11,959 (1868), Clifford, 
Circuit Justice, said (p. 1033): 

“‘Where two persons agree each with the other to make mutual wills, and both 
execute the agreement, it is held that neither can properly revoke his will without 
giving notice to the other of such revocation. The death of one of the parties in 
such a case carries his part of the contract into execution, and the better opinion per- 
haps is that the other party, after that event, if the agreement was definite and 
satisfactory, cannot rescind the contract. Dufour v. Pereira, 1 Dick. Ch. 419; 2 
Harg. Jurid. Arg. 272. Both wills, it is agreed, even in a case when the agreement 
between the respective testators is fully proved, are still in their nature revocable; 
but the doctrine is, that the parties are under a restriction, each to the other, not 
to revoke their respective wills so as to secure any undue advantage.” 

The statement by Clifford, J., quoted supra, that neither party to mutual wills can 
revoke without giving notice to the other, was based on Lord Camden’s opinion in 
Dufour 2. Pereira, 1 Dick. Ch. 419 (1769), and needs to be qualified even as an equity 
doctrine. In Stone v. Hoskins, supra, it is held that notice obtained by ascertaining 
_ that the other party has died without performing is enough if the survivor, after 
getting that notice, is able to alter his or her will also. 
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it. What equity does is to make the party who, because of the 
revocation, gets that for which he pays nothing, hold in trust for 
and convey to the party who would have taken under the will if 
it had remained unrevoked. It is sometimes said that the will is 
irrevocable in equity, * but the meaning of that simply is that while 
equity knows that the will has been revoked, it will nevertheless 
decree that the property shall be held for those who would have 
taken if the will had not been revoked.” 

With reference to contracts to bequeath or to devise, whether 
they are mutual-will contracts or not, it should be noted that the 
remedy on such contracts is not confined to equity, and indeed 
exists in equity in the United States only if the legal remedy is in- 





% See Brown v. Webster, 90 Neb. 591, 603, 134 N. W. 185, 190 (1912). 

% Dufour v. Pereira, supra; Bower v. Daniel, 198 Mo. 289, 95 S. W. 347 (1906). 
See Baker v. Syfritt, supra. But-see Allen ». Bromberg, 163 Ala. 620, 50 So. 884 
(1909) (Statute of Frauds not complied with). 

For mutual wills, whether they are joint or several, to be irrevocable in the eyes of 
equity they must have been executed in pursuance of a contract, and not merely as a 
coincidence of the unrestrained intentions of the testators. Lord Walpole »v. Lord 
Orford, supra; Coveney »v. Conlin, 20 App. D. C. 303 (1902); Edson v. Parsons, 
155 N. Y. 555, 50 N. E. 265 (1898); Albery v. Sessions, 2 Oh. N. P. 237 (1895); 
Coghlin v. Coghlin, 26 Oh. C. C. 18 (1904); Buchanan v. Anderson, 70 S. C. 454, 
50 S. E. 12 (1905). The proof of such a contract must be clear. Wangea »v. 
Marr, 165 S. W. 1027 (Mo., 1914). 

In Drischler v. Van Den Henden, 49 N. Y. Super. Ct. 508 (1883), where pretermitted 
heirs were seeking to recover from their mother their share of their father’s estate 
against the mother’s claim of a mutual will arrangement between her and the de- 
ceased, Ingraham, J., said (p. 511): 

“The fact that at the time of the execution of the will in question the defendant 
made a will leaving all her property to the testator, does not of itself make the wills 
mutual wills. In order to make a mutual will, the instrument or instruments must be 
executed by both parties under an agreement to make such disposition of the property 
of each, that the survivor will be entitled to the property of the one first dying, or 
the disposition of the property must be in the instrument executed by both of the 
parties.” The last ‘‘or” clause should have been omitted to make the statement 
perfectly accurate. That the contract need not be proved by express language, 
however, see Everdell v. Hill, supra, reversed on other grounds in 58 N. Y. App. Div. 
151, 68 N. Y. Supp. 719 (1901), and appeal dismissed in 170 N. Y. 581, 63 N. E. 
1116 (1902). 

The execution of wills by the parties to an oral contract to make mutual wills is 
not such part performance as to take the contract out of the Statute of Frauds. Mc- 
Clanahan ». McClanahan, 77 Wash. 479, 137 Pac. 479 (1913); Edwall v. Jesseph, 
75 Wash. 391, 134 Pac. 1041 (1913). But see Brown v. Webster, supra, where in the 
majority opinion it was deemed that the wills were executed as “‘an integral and im- 
portant part of the contract”’ and that “‘the execution of the wills satisfied the Statute 
of Frauds,” though in a specially concurring opinion one judge refused to say more 
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adequate.?” If the contract is in writing, as required by the Statute 
of Frauds, its breach will justify a claim against the estate or, 
where the local statutes permit, an action at law will lie on it.* 
Wherever the sole beneficiary of a contract may sue upon it, the 
third person who by the contract was to receive a legacy or devise 
may present a claim against the promisor’s estate or sue for the 
contract’s breach. 

What has been said about contracts to bequeath or to devise 
is in general applicable to contracts to die intestate. If the con- 


tracts meet the statutory requirements, claims against the estate: 


of the deceased promisor for the breach of such contracts will be 
upheld or actions at law for their breach will lie, and, if the legal 
remedy is not adequate, suits in equity may be maintained. A 
contract to die intestate cannot literally be enforced specifically 
at the suit of the heir or next of kin with whom the ancestor made 
it, but if the ancestor, in breach of his promise, has died testate and 
by his will left the property or part of it to others, equity will 
enforce an equity in favor of the promisee,” 7. ¢., will give him 
quasi-specific performance. 

Bequests, devises, or intestacies secured by oral or unattested written 
promises to apply for others some or all of the property so obtained. 
— The foregoing observations prepare the way for the considera- 
tion of the cases of devises, bequests, or intestacy obtained by the 
recipient’s oral or unattested written promises. The contract-to- 
bequeath-or-devise cases, which we have just been considering, 
where the person contracting to bequeath or to devise does not 
carry out the contract are, naturally, much like the cases where 
there is a bequest.or devise given in consideration of the promise 
of the recipient to devote the property to specified uses. In the 





than that the wills might “furnish written evidence to take the oral contract without 
the Statute of Frauds.” 

27 See n. 12, ante. 

8 Wellington »v. Apthorp, supra; Jenkins v. Stetson, 9 Allen (Mass.) 128 (1864); 
Carroll v. Swift, 10 Ind. App. 170, 37 N. E. 1061 (1894). In Burgess v. Burgess, 109 
Pa. St. 312, 316, t Atl. 167, 168 (1885), Clark, J., said: 

“A contract to devise may in some instances be enforced by decree for specific 
execution — Brinker v. Brinker, 7 Barr. (Pa.) 53 (1847) — or it may furnish ground 
for an action, in case of a breach, and the damages will be computed according to 
the same measure, as if the action were for breach of a contract to convey.” 

Cf. Riley v. Allen, supra, 503. 

29 Jones v. Abbott, 228 Ill. 34, 81 N. E. 791 (1907). Cf. Taylor v. Mitchell, 87 Pa. 
St. 518 (1878). 
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latter cases, however, while there is often a contract in form, it is 
erhaps doubtful whether there is a contract in fact. 

In the usual case of a devise or legacy on an oral promise the 
testator says, in effect: “If I make you devisee or legatee in the 
will which I am about to make, or if I do not revoke the devise or 
legacy I have provided for you in the will which I have made (and 
I reserve the right to do as I please in the matter), will you hold 
the property in trust for so and so [or pay or convey such and such 
part of it to so and so]”; and the prospective devisee or legatee 
expressly or by conduct answers that he will. If a contract is to 
result from that kind of conversation, which at least gives the illu- 
sion of a contract, it must be on the theory that the prospective 
devisee or legatee really makes an offer to perform, and that the 
testator accepts it by making his will in the devisee’s or legatee’s 
favor, by refraining from revoking it thereafter, and by dying. 
It is an offer of a unilateral contract not accepted until the testator 
dies with the will in the devisee’s or legatee’s favor unrevoked. 

But a promise which cannot bind the promisor until the very 
fractional part of a second in which the promisee dies and his 
will becomes effective is at the best a peculiar thing, and is so like 
an acceptance of an offer of contract sent after the offeror’s death 
that it may well be deemed in a common-law jurisdiction not to 
be enforceable as a contract. In some jurisdictions the promisor 
in these will and intestacy cases would be estopped to deny accept- 
ance in time,®° just as occasionally in other contract actions a 
promisor is deemed estopped to deny that there was consideration 


| for his promise.** Unless the estoppel theory is to be adopted, it 
| would seem as if in these will or intestacy cases, where the person 
expected to make the will or to die intestate makes no promise 
and reserves entire freedom to change his mind, a common-law 


court cannot properly regard contracts as entered into; for in a 
common-law jurisdiction death cannot properly serve to mark 
the completion of the act of willing or forbearing to will which is 
to bind the promisor by a contract, since until the death of the 
testator or intestate the promisor is not bound and after his death 
there is no existing promisee to be bound to. 

The problem is just the sort that would have delighted the 





80 See McDowell v. McDowell, 141 Ia. 286, 119 N. W. 702 (1909). 
1 See Ricketts v. Scothorn, 57 Neb. 51, 77 N. W. 365 (1898). 
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medieval lawyer and that makes the modern lawyer and judge im- 
patient, and were the result of the no-contract view to be a denial 
of any relief or even of adequate relief, to the beneficiary of the 
promisé, all American common-law courts would doubtless adopt 
the estoppel view or qualify their view of the effect of death suf- 
ficiently to find a contract, as some have already come near doing, 
if not done. There is, however, sufficient relief furnished in 





% The cases where the beneficiary has insisted on a contract remedy are relatively 
few. The earliest seems to have been Rookwood’s Case, Cro. Eliz. 164 (1590), the full 
report of which was as follows: 

“Rookwood, having issue three sons, had an intent to charge his land with four 
pounds per annum to each of his two youngest sons for their lives; but the eldest son 
desired him not to charge the land, and promised to pay to them duly the four pounds 
per annum; to which the two younger sons, being present, agreed; and he promised 
to them to pay it. And for non-payment after the death of the father, they brought 
an assumpsit. The whole court held clearly that it was well brought and that it was 
a good consideration; for otherwise his land had been charged with the rents.” 

The promise by the father should doubtless be interpreted as a promise not to charge 
by deed or will, 7. ¢., to let the lands go to the heir by descent uncharged. 

The case of Dutton v. Poole, Vent. 318, 2 Lev. 210 (1678), was one where a father, 
who was going to dispose of a wood to raise a portion for his daughter, refrained from 
doing so, and allowed the property to descend to his son and heir, on the promise of 
the latter to pay his sister £1000, and the daughter was allowed to recover in assumpsit 
against the son. 

But the English courts in Rookwood’s Case and Dutton ». Poole did not discuss the 
question whether there was a binding contract or not, but considered solely the ques- 
tion whether the plaintiffs were sufficiently parties to the contract, conceded in each 
case, tosue upon it. The nearness of the relationship of the beneficiary to the promisee 
and all that such nearness implied, — the supposed consideration of love and affection 
which led the promisee to exact the promise for the benefit of plaintiff and the sup- 
posed moral consideration found in the promisee’s moral duty to provide for the 
plaintiff, — were deemed to justify a judgment for plaintiff. But Dutton 2. Poole is 
no longer law in England and has not been law there since 1861, when the case of 
Tweddle v. Atkinson, 1 B. & S. 393, ended all controversy about the matter, and Rook- 
wood’s Case can be law there only if the fact that the younger sons were present and 
“‘agreed,” made them parties to and not mere beneficiaries of the contract claimed, 
if one there was. See Wald’s Pollock on Contracts, 3 ed., p. 241; West Yorkshire 
Darracq Agency, Limited v. Coleridge [1911] 2 K. B. 326. 

Since in England even the sole beneficiary of a contract cannot sue on it, and mere 
nearness of relationship to the promisee, or moral consideration characterizing the 
beneficiary, no longer makes him a party to the contract or within its consideration, 
the beneficiary of an oral promise made to secure a legacy or devise can have no remedy 
there as such beneficiary, either at law or in equity, against the promisor. His sole 
remedy there is in equity as cestui que trust of a constructive trust. 

In the United States, in most of which the sole beneficiary of a contract can sue upon 
it, the question of a right to sue at law in these legacy, devise, and intestacy cases 
seems seldom to have arisen. The reason probably is that nearly always the equity 
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chancery under its constructive-trust doctrine, the sounder view 
is that equity does not specifically or guasi-specifically enforce a 





remedy is available and is so much more satisfactory than the legal. The theoretical 
difficulty of finding a contract does not seem to trouble the courts apart from the 
matter of consideration. 

In Parker v. Urie, 21 Pa. St. 305 (1853), where a son died intestate in reliance on 
the promise of his father, who received the intestate’s estate, to pay plaintiff $500 out 
of the son’s estate, the court thought that there was a contract which the father was 
“bound, in conscience and law, to fulfill,” but yet recognized that to the time of his 
death the son had the right to change his mind and make a will cutting out the 
father. In that event, said Lewis, J., for the court, the promisor “would be relieved 
from the performance of his contract, not because there was no original consideration 
for it, but by reason of the failure of the consideration expected, and which formed the 
inducement to enter into the engagement.” 

But in Parker v. Urie the promisor, after the decease of the promisee and on his own 
deathbed, made to the beneficiary what the court deemed a valid oral partial as- 
signment of a bond, the amount assigned being the amount which the assignor was to 
pay the beneficiary, and the defendants as executors had collected the whole bond; 
so on that theory of the case an action at law was clearly proper. Any tenable the- 
ory to support the case may be adopted, because the action was an amicable one, 
“the case to be tried without regard to the form of action or the proper joinder of 
parties.” 

In Gaullaher v. Gaullaher, 5 Watts (Pa.) 200 (1836), it was held that a legatee who, 
in order to prevent the alteration of testator’s will in plaintiff’s favor, had agreed to 
give the plaintiff the legatee’s notes for $5,000 and to pay the notes, and who actually 
had given the notes, could not successfully maintain the defense of no consideration. 
The court said that, if the legatee had not given the notes, chancery would have de- 
clared a trust, “‘and it would be strange if a moral obligation, sufficient to raise a trust, 
were not sufficient to sustain a promise.” The merger of the equitable cause of 
action in the notes, i. e., the discharge of that cause of action in those notes, was of 
course sufficient valuable consideration for them. 

In Williams ». Fitch, 18 N. Y. 546 (1859), a count for money had and received was 
sustained at the suit of the beneficiary against the executor of the one who had made 
the promise in order to gain succession by the promisee’s intestacy. The promisor 
was trustee of a fund for his daughter, and he not only made her the promise to hold 
the fund for the plaintiff, but after the intestacy of the daughter he held the fund for 
the plaintiff as the latter’s property and loaned portions of it out in the plaintiff’s 
name. That case was decided in 1859, and therefore after the reformed procedure 
introduced by the New York Code of Procedure of 1848 had been in operation for 
some years; but even as a common-law decision it could perhaps be justified on the 
ground that the promisor became a trustee of personalty for plaintiff and that “where 
the trust is fully executed and there remains nothing to be done but for the trustee 
to pay over the amount to the cestui que trust, an action at law may be maintained in 
all states for the payment of the amount found due.”’ 2 Perry on Trusts, 6 ed., § 843. 

In Illinois, under the influence of the moral consideration idea, an action at law 
was allowed in Lawrence v. Oglesby, 178 Ill. 122, 52 N. E. 945 (1899), where the cir- 
cumstances were much like those in Rookwood’s Case, supra. A father, who had made 
his will mainly in favor of his son, called his son and daughter together and got the 
son to promise to pay his sister ‘$1,500 not mentioned in my will.” The court found 
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contract in such cases, but simply raises a constructive trust,—* 
and since the common-law court does not need to act, it should re- 





the son’s promise to be supported by the consideration of “‘the honesty and rectitude 
of the duty of compliance,” and enforced it. The real consideration, if there was one, 
was the father’s dying without altering his will in such a way as to give his daughter 
the $1,500. The daughter, like the younger sons in Rookwood’s Case, was either a 
party to the contract, if there was one, or else a sole beneficiary. The Illinois court, 
which is quite rigid about requiring in the constructive-trust-for-breach-of-oral-trust- 
or-promise will cases active solicitation on the part of the legatee or devisee, or actual 
fraudulent intent at the time of making the promise, or breach of some special 
confidential relationship, abandoned these tests when the question was one of recov- 
ery at law for breach of the promise. As Phillips, J., for the court said (178 Ill. 122, 
129): 

“To hold the son could not be required to comply with such promise as not being 
based on a sufficient consideration would be to disregard the fact that the will was 
merely ambulatory and could be changed by the testator so long as he was of sound 
and disposing mind, and that he must have known that fact, and would be, in effect, 
to aid the appellant in the perpetration of a fraud on appellee.” 

If the Illinois Supreme Court would only carry that fraudulent retention idea over 
into the trust cases, where it belongs, its decisions in those cases would no doubt 
become satisfactory. For equity to grant relief a contract does not have to be found, 
since unconscionable retention of property by the defendant is enough. 

It should be noted that the common-law courts have modified their view of the 
effect of death sufficiently to find a contract between the testator and a legatee or de- 
visee for the benefit of a third person where the will gives a specific legacy or a devise 
on the condition expressed in the will that the legatee or devisee shall pay a specified 
sum to the intended beneficiary. If the legatee or devisee accepts the gift provided in 
the will, he becomes personally liable to the intended beneficiary, who may sue at 
law and recover the full amount specified, even if it exceeds the value of the legacy or 
devise. See cases cited in Wald’s Pollock on Contracts, 3 ed., p. 252, where Professor 
Williston points out that “even in England there are cases that have never been over- 
ruled in which a beneficiary was allowed to recover in an action of debt against a 
devisee whose devise was left upon the condition that he should make a payment to 
the beneficiary.”” On the personal liability of devisees for charges imposed by the will, 
see 129 Am. St. Rep. 1056, n. 

% In Heinisch v. Pennington, 73 N. J. Eq. 456, 68 Atl. 233 (1907), where for various 
reasons equitable relief was not given, Emery, V. C., said (p. 462): 

“This equitable remedy is not by way of specific performance of a contract, 
and a personal decree for performance and relief, based on such grounds, would 
seem clearly to disregard the express provisions of the statutes, both of frauds 
and wills. I have not been referred to, nor do I find, any case where relief was 
granted against the legatee in such cases, except by seizing, either in his hands or of 
those who held for him, the property devised or bequeathed to him for the purpose 
of impressing it with a trust.” See also Belknap ». Tillotson, 82 N. J. Eq. 271, 88 
Atl. 841 (1913). 

For the same general reason it was held in Winder v. Scholey, 83 Oh. St. 204, 93 
N. E. 1098 (1910), that a suit to enforce a trust against legatees, who obtained a 
bequest on the promise of one made for all before the will was executed, was not on 
a contract express or implied and so was not barred by the six-year Statute of Limita- 








256 HARVARD LAW REVIEW 


fuse to stretch its principles to find a contract which, if found, 
would be practically undistinguishable from an unattested will. 
The ordinary contract to devise or to bequeath or to die intes- 
tate, whether the contract is unilateral or bilateral, is binding prior 
to the death of either contracting party and so cannot be confused 
with a will; but this peculiar unilateral contract, if it is a contract, 
has no existence prior to the testator’s or intestate’s death. It is 
as ambulatory as a will or as a gift causa mortis, but it lacks the 
delivery prerequisite to a gift causa mortis. There is, to be sure, 
one prejudicial ante mortem act in the case of a will made and 
allowed to become final in exchange for a promise, namely, the 
making of the will; but that ambulatory prejudicial act is exactly 
the one involved in the case of every will entitled to probate. If 
the court had to be askéd to enforce the promise specifically, or 
even quasi-specifically, it might well refuse because of the close 
resemblance of the enforcement to the supplying of a will; but 
fortunately that difficulty may be avoided by refusing to ask the 
court to enforce the promise as such and by asking it, instead, to 
raise a constructive trust. In England, where the sole beneficiary 
of a contract, as such, cannot sue upon it, nothing but a construc- 
tive trust will serve to prevent the promisor’s unjust enrichment. 
Where an ancestor has died intestate, and refrained from mak- 
ing a will only because the heir or next of kin promised to carry out 
his testamentary wishes, there is the same difficulty of finding a 
contract ¢o instanti that the intestate dies that we found in the 
legacy and the devise cases. Moreover, there is a similar question 
whether the contract, if it were to be conceded to arise, would be 





tions. The cause of action was held to be for relief on the ground of fraud and hence 
one which would not accrue until discovery of the fraud. 

In Golland v. Golland, 84 N. Y. Misc. 299,147 N. Y. Supp. 263 (1914), Cardozo, J., 
said (p. 267): 

“The principle is now a settled one in this state that, where a devise is induced by 
the promise, express or implied, of the devisee, to devote the gift to a lawful purpose, 
a secret trust is created; and equity will compel him to apply the property in accord- 
ance with the promise by force of which he procuredit. . . . A court of equity in 
such cases exerts its power, not merely because there has been a breach of contract, 
but because the promise has been used as an instrument to induce the promisee to 
part with his property, so that the retention of it by the promisor in violation of the 
promise would result in an unjust enrichment and would constitute a fraud. It is 
not the promise only, nor the breach only, but the promise and the breach combined, 
with the extortion of property from the owner upon the faith of the engagement, which 
puts the court in motion.” 
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legally valid. The statutes of descent and distribution exhibit the 
state policy as to the descent and distribution of the property of 
intestates in the absence of a will, and a contract which does not 
spring into existence until the death of the intestate, and which 
is effective solely as a testamentary disposition, is perhaps too 
like an unattested will properly to be enforceable specifically or 
quasi-specifically. But a constructive trust may well be en- 
forced to prevent unjust enrichment. In England, because the 
sole beneficiary of a contract cannot sue upon it either at law or 
in equity, nothing but a constructive trust will meet the needs of 
the situation. 

We may conclude then, though the matter is far from being free 
from difficulty, that on principle bequests or devises obtained by 
promises made to the testators by the legatees or devisees, and 
intestacies brought about by promises made to the intestates by 
the heirs or next of kin, do not properly complete contracts for 
breach of which an action for damages or a bill for specific per- 
formance, or even a bill for quasi-specific performance, will lie. 
Some courts, however, deal with them as if they constitute con- 
tracts.™ 

But even if they are not contracts, may not the promisors be 
estopped to deny that they are contracts? If there is such estoppel, 
and the view that there is has been advanced,® it is estoppel by 





4 See n. 32, ante. The fact of the matter would seem to be that, in these will 
and intestacy cases, the parties contemplate a unilateral arrangement, and if the legacy, 
devise, or intestacy which is to be the consideration for the promisor’s obligation is 
not forthcoming, there never is an obligation binding on the promisor. On the other 
hand, if it is forthcoming, there is a clear equitable duty, but not one, on principle 
at least, enforceable at law. 

35 In McDowell v. McDowell, supra, a suit to establish and quiet title, the doctrine 
of estoppel was invoked to evade the defense that the Statute of Wills was not complied 
with and that the statutes of descent must govern. The case was one where a 
dying man told his wife and his mother that he desired his wife to have all 
his property, and his mother in reply to his question to her if that was all right 
told him that it was. In consequence he made no will, and in holding the mother 
estopped to claim under the statutes of descent, Deemer, J., for the court, said 
(p. 288): 

“Unless our statutes of descent are to be regarded as absolute and as in- 
flexible as the laws of the Medes and Persians, the facts recited should estop 
the defendant from claiming any interest in her son’s estate. . . . The general 
rule announced by the decisions is that a property right, created in favor of one 
by an estoppel, is superior to the Statute of Frauds and the statutory provisions 
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promise, and that is a dubious kind of estoppel. Moreover, the 
estoppel theory does not make it any more advisable to allow an 
action at law; and since relief should be allowed only in equity, it 
would seem to be simpler and sounder to put the estoppel theory 
to one side and to adopt the constructive-trust theory, which the 
estoppel theory really cloaks. 

It is not properly as a contracting party, nor as one estopped to 
deny that he contracted, but as a constructive trustee because of 
his unjust enrichment, that a legatee or devisee who got the prop- 
erty under the will, or an heir or next of kin who got it by intestate 
succession, solely by virtue of his promise, and now is keeping it 
as his own, while refusing to carry out his promise, is decreed 
against. In other words, the promise as such is not enforced and 
the will as such, or the intestate succession as such, is not inter- 
fered with, but there is what has been called “‘a secret trust”’ recog- 
nized and enforced by chancery because of the legatee’s or devisee’s 
or heir’s or next of kin’s fraudulent retention of the bequeathed 
or devised or unwilled property in repudiation of his promise. 

In Sweeting v. Sweeting, *® Sir R. T. Kindersley, V. C., thus 
stated the general trust doctrine where there is a devise on a secret 
trust: 


“Now what does the term ‘a secret trust’ mean? It means that there 
has been a contract, agreement, or understanding between the testator 
and A. B. that, if the property is devised to A. B., he will treat it in a 
particular manner; and it is called a secret trust simply because it is 
not expressed in the will; not because no person knows of it, for it may 
have been arranged before fifty witnesses. It means that upon the face 
of the will, the devise being absolute, there is before the will something, 





with reference to the execution of wills and conveyances of real estate and personal 
property.” 

And again (p. 290): 

“This, as we have said, makes out a very clear case of estoppel. The foundation 
of this doctrine is equity and good conscience. And its object is to prevent the un- 
conscientious and inequitable assertion and enforcement of claims or rights which 
might have existed or been enforced by other rules of law unless prevented by estoppel. 
In practical effect there is, from motives of equity and fair dealing, the creation and 
vesting of opposing rights in favor of the party who gets the benefit of the estoppel. 
Horn »v. Cole, 51 N. H. 287.” 

The estoppel idea was doubtless back of the decision in Lawrence »v. Oglesby, 
discussed in n. 32, ante. 

% ro Jur. N. S. 31, 32 (1864). 
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either vivd voce or written, constituting an engagement on the part of 
the devisee not to avail himself of the devise, but to apply it in a particu- 
lar manner.*” 

“Supposing A. devised to B. in fee, and B. agreed to hold it for the 
benefit of C., C. cannot go into a court of law and claim to recover by 
ejectment; but he can come here and say, ‘It is true that I cannot ask a 
court of equity to import into the will anything which is not in it, but 
it is against conscience of, and a breach of, that faith which is due 
between man and man, that his devisee, who accepted the devise upon 
an agreement for my benefit, should turn round and say, ‘I am the owner, 
and there is nothing you can look at beyond the devise in the will in 
my favor.’’ The court of equity will attach a trust to the devisee as a 
consequence of his engagement with the testator; not because the testa- 
tor intended the property to be so held. For if the testator, without any 
understanding with A. B., devised his estate to him, and expressed in 
writing, by a codicil not duly executed, that his intention in devising 
to A. B. was that he should hold the property for C. D., that would not 
enable C. D. to come here and say that A. B. was trustee for him. 
A. B. would be entitled to say, ‘There is the will; if you bring parol 
evidence of the testator’s intention to devise for the benefit of some one 
else, you are violating the Statute of Frauds and importing into the will 
that which is not therein.’ The expression ‘parol’ means not merely 
that which is verbal, but it may mean ‘written.’ But no court, either 
of law or equity, can look out of the devise as to intention, unless an 
engagement or understanding can be made out on the part of the de- 
visee to accept it on such a footing, or unless he was aware of the testa- 
tor’s intention, and either in words or tacitly accepted it.” 


The distinction between adding to the will and enforcing a secret 
trust is clear, even though the same practical consequences may 
follow from the latter as from the former. It is true, however, 
that the courts sometimes come very near reading into the will the 
unattested provisions found in the promise of the legatee or devisee. 
Perhaps the best illustration of that is found in the case of In re 





37 In re O’Brien v. Condon, [1905], 1 Ir. R. 51, 56, the Master of the Rolls, Sir Andrew 
Marshall Porter, said: 

“This is a typical illustration of a secret trust. That phrase does not necessarily 
mean a trust of a clandestine nature, or one that is suppressed from the world. It 
only means a trust which is not disclosed on the face of the will itself.” 

That case held that a witness who is a beneficiary under a secret trust may still 
take under the trust. But see Jn re Fleetwood, 15 Ch. D. 594 (1880) conira. The 
reason why the beneficiary of the secret trust may take is because he does not take 
under the will, but under the decree of equity. 
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Maddock,** where Cozens-Hardy, L. J., stated the contract, es- 
toppel, and trust theories which we have already discussed. In 
that case the testator’s intended gifts to third persons out of a 
specified part of the residue were expressed in a separate written 
memorandum which the residuary legatee and devisee had as- 
sented to, but the gifts were not mentioned in the will. The resid- 
uary personal estate not mentioned in the memorandum proved 
insufficient to pay the debts, and then the question arose whether 
the secret trusts must bear any part of the deficiency. It was held 
that the debts must be paid first out of that part of the residue of 
the personalty not affected by the trust, and then the deficiency 
must be borne ratably by the specified unattested-trust part of 
the residue (treated as a specific bequest of that part) and the real 
estate. That was to prevent the residuary devisee, who was also 
constructive trustee, from making his cestuis que trust stand the 
whole deficiency, which Collins, M. R., considered would be 
“committing a fraud.” 

Cozens-Hardy, L. J., in delivering his separate concurring 
opinion, said (pp. 230-232): 


“It is necessary to consider upon what principle the undoubted 
rule of the court, that effect is to be given under certain circumstances 
to declarations in writing not properly attested, is based. It is clear 
that no unattested document can be admitted to probate or treated as 
part of the will. It is established that a devisee or legatee, who is en- 
titled absolutely upon the terms of the will, is in no way affected by the 
existence of a document showing that he was not intended to enjoy 
beneficially, if he had no knowledge of the document until after the 
death of the testator. Such a memorandum may or may not influence 
him as a man of honor, but no legal effect can be given to it. If, however, 
the devisee or legatee is informed of the testator’s intention, either before 
the will in his favor is made or at any time afterwards before the testa- 
tor’s death, different considerations arise. It is sometimes said that 
under such circumstances a trust is created in favor of the beneficiaries 
under the memorandum. At other times it has been said that the 
devisee or legatee under the will is bound by contract, express or implied, 
‘to give effect to the testator’s wishes. Now the so-called trust does not 
affect the property except by reason of a personal obligation binding 
the individual devisee or legatee. If he renounces and disclaims, or 





38 [1902] 2 Ch. 220. 
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dies in the lifetime of the testator, the persons claiming under the memo- 
randum can take nothing against the heir at law or next of kin or residu- 
ary devisee or legatee. . . .* 

“Another way of arriving at the same conclusion is to say that the 
devisee or legatee is estopped by his conduct from denying that the 
memorandum is a part of the will. 

“But, whether the true principle be trust, or contract, or estoppel, 
it seems to me that, as between the devisee or legatee and the persons 
interested under the memorandum, all the same consequences must 
follow as would follow if the memorandum had in fact formed part of 
the will. . 

“Applying these principles to the present case, Miss Washington, 
who attested the memorandum, must be taken to be subject to a per- 
sonal obligation to give effect to it, precisely as if it had been duly exe- 
cuted as a codicil and admitted to probate.” 


The difficulty in the legacy and devise cases is to find a satis- 
factory place to draw the line. Take three situations: 

(x) A testator tells his intended legatee or devisee what he wants 
done and gets his promise that it will be done, if the testator either 
makes him legatee or devisee or leaves unrevoked a will already 
made which names him as legatee or devisee, and the testator, 
relying on the promise, leaves the property to him. There, if the 
legatee or devisee refuses to perform, a trust is enforced in favor 
of the intended cestui que trust. 

(2) The same as (1), only the legatee or devisee makes no prom- 
ise, but testator tells the legatee or devisee his wishes, assumes 
such a promise from the legatee’s or devisee’s silence, and acts 
on it. There, if the legatee or devisee refuses to perform, a trust 
is enforced in favor of the intended cestut que trust. 

(3) The testator tells the legatee or devisee he is to hold in trust 
for a cestui que trust to be named by the testator in a letter later. 
After the testator’s death a letter addressed to the legatee or de- 





39 Sed quaere in the case of renunciation or disclaimer. Is not the legal interest in 
the legatee or donee from the time of testator’s death until the renunciation or dis- 
claimer, and is not the latter in effect, — equity is concerned with substance and not 
mere form, — a conveyance to a donee? And what of the situation where the legatee 
or devisee who promised dies in the testator’: lifetime, leaving children who take by 
virtue of the common state statute giving them the interest which their parent would 
have taken if he had survived the testator, and who learn of their parent’s promises 
only after the testator’s death? 
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visee and naming the cestui que trust is found with the will, but the 
legatee or devisee has not seen the letter nor been told its contents 
in the testator’s lifetime. A trust will not be enforced in favor of 
the intended cestui que trust, nor can the legatee or devisee keep for 
himself, but he will hold for the heirs, next of kin, or residuary 
devisees or legatees. 

Why find a trust for the intended cestui que trust in case (2) and 
not in case (3)? But for the Statute of Wills there would be no 
reason. In case (3), however, the legatee or devisee knew nothing 
of the particular cestui que trust until after the testator’s death, when 
to recognize the writing as having the effect of naming them, 
against the legatee’s or devisee’s objection, would be to give it the 
same effect as if it were a codicil, although it is unexecuted as one. 
The testator’s expectations are defeated in case (3) if the legatee or 
devisee sees fit not to realize them,—indeed the English courts 
will not let the legatee or devisee realize them if he wants to,*° — 
but the statute permits of no compulsion on the legatee or the de- 
visee in favor of the intended cestui que trust, because those ex- 
pectations were not expressed in proper testamentary form.; It 
is not to carry out the testator’s intentions that a constructive 
trust is enforced, in any case of the bequest or devise on an oral 


Lup trust, but solely in order to prevent the unjust enrichment of the 
GY 


legatee or ~_— and while it is clear that the legatee or devisee 
must hold in trast for some one, the court of chancery, in desig- 
nating the constructive cestui que trust, must pay due regard to the 
general purpose of the statute governing wills. When a construc- 
tive trust is enforced it is because, to borrow the language of Lord 
Romilly, in the deed case of Davies v. Oity:“ “It is not honest 
[of the grantee or devisee] to keep the land” or other property; 
but that only points out the trustee and the res, while the cestui 
que trust must be selected in a sound way. 

The real difficulty in every case is to find out by competent 
evidence whether the legatee or devisee is unjustly enriched and, 
if he is, at whose expense. In cases (1) and (2) the legatee or de- 
visee induced the testator’s action by his express or tacit promise, 
and for him in breach of that promise to keep for himself the thing 
bequeathed or devised would be to profit by a breach of faith at 


40 In re Boyes, L. R. 26 Ch. D. 531 (1884). 
“ 35 Beav. 208 (1865).. 
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the expense of the intended cestuis que trust, — those sole bene- 
ficiaries of the promise whose previously inchoate rights as bene- 
ficiaries become irrevocable when the legacy or devise takes effect 
by testator’s death; but in case (3), while the enrichment is actually 
at the expense of the intended cestuis que trust, the court is 
unable to learn who those cestuis que trust are in any way that it 
is not inconsistent with the statute as to wills to give effect to, 
against the legatee’s or devisee’s objection, and accordingly the 
court, even as a court of equity, is as unable to name them as 
cestuis que trust against the legatee’s or devisee’s objection, or 
to charge the conscience of the legatee or devisee with any duty 
to them, as if the testator had never named them, though the court 
is not, on principle, unable to permit the legatee or devisee to 
undertake the intended duty to them. This last qualification is 
made with some hesitancy, but seems right on principle. Before 
the court can charge the legatee or devisee as constructive trustee 
for anybody it must find that he is unjustly enriching himself at 
the expense of some one; and if it is the fact that he is not enrich- 
ing himself, but is carrying out the wishes of the testator, equity 
ought to let him do so, because in that case there is no occasion for 
the raising of any constructive trust.* The matter is at least de- 
batable.* In case (3) the legatee or devisee knew that he was to 
hold in trust, and therefore cannot conscientiously claim the prop- 
erty for himself, so he must hold in trust for some one.“ Where 





“ The English view is that, in the absence of communication of the testator’s 
wishes made to the devisee in the testator’s lifetime, ‘“‘ the Statute [of Wills] prevents the 
court from looking at the [unattested] paper-writing in which the testator’s intentions 
are expressed.” Vice-Chancellor Sir W. Page Wood, in Wallgrave v. Tebbs, 2 Kay & 
J. 313, 327 (1855). But before the equity court can act at all, as the English court 
does act in favor of the heir or next of kin, it must find a basis for a constructive trust 
in the devisee’s conduct; and if he is actually carrying out the testator’s intentions, 
there is no such basis. The language just quoted is sound only where the devisee 
refuses to perform and claims the devise for himself, or where the will gives the prop- 
erty “in trust” without stating expressly for whom, and the court takes the position 
that there is an express and not a constructive trust thereby constituted for the 
heir or next of kin. For the last point of view, in effect, see Balfe v. Halpenny, [1904] 
1 Ir. R. 486. 

® The strongest argument for letting a trustee carry out the wishes of the creator 
of the trust, if the trustee desires to do so, even if they are not communicated to him 
in the testator’s lifetime, and even if the trustee cannot be compelled to carry them 
out, is found in Ames’ Lectures on Legal History, pp. 285-297. See same article in 
5 Harv. L. REv. 389-402. 

“ Tf he is not given the least intimation in testator’s lifetime that he is to hold in 
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he refuses to hold for the ones intended by the testator, or is not 
allowed to carry out the testator’s wishes as embodied in the unat- 
tested letter, the courts compel him to hold for the next of kin, 
residuary legatee, heir or residuary devisee. 

It is, of course, clear that in cases (1) and (2), where the memory 
and conscience of the legatee or devisee can be made to yield not 





trust, or if what the testator says to him is too general to count, and the gift to him 
in the will is not expressly “in trust,” he takes of course free from any trust. See 
McCormick »v. Grogan, L. R. 4 H. L. 82 (1869). In In re King’s Estate, L. R. 21 Ir. 
Ch. 273 (1888), where a testatrix bequeathed £200 to her two sisters, Letitia and 
Martha “‘to spend as'I shall, by word of mouth, direct during my lifetime,” and the 
testatrix said nothing to Letitia and made to Martha only some general statements 
about wanting to leave “something” to her nephew “young James,” but did leave 
an unattested letter found after her death saying the hephew was to have £100, 
Monroe, J., said (p. 279): 

“But Mr. Meldon argued that, entirely irrespective of the time at which the wishes — 
of the testatrix were communicated to them, their consciences must be held to be 
affected, and that they cannot be permitted to take property beneficially which their 
testatrix intended for others. 

“Ts this distinction supported by principle or authority? I think the two sisters 
do not stand in precisely the same position. No communication of any kind appears 
to have been made to Letitia by her sister Anne during her lifetime. Martha does not 
appear to have told Letitia that Anne had made any statement on the subject of her 
affairs. All Letitia knew was that a paper or letter was found with the will, requesting 
her and her sister to spend certain sums in a particular way. She had given no under- 
taking so to spend the money. In refusing to spend it in the way directed she was 
guilty of no fraud; she was under no obligation, legal or equitable. Therefore, as 
regards any share given to Letitia under the will, she was bound by no trust; she 
took beneficially and her interest passed to the mortgagee. It only remains to consider 
whether Martha took her share of the £100 intended for ‘young James’ with the 
liability of carrying out the trust imposed, or sought to be imposed, by the verbal 
communication or the letter. Would she be guilty of a fraud on the testatrix if she 
sought to hold the money for herself beneficially? It is to be remembered that Martha 
was not informed that a legacy had been or was to be left to her to be applied in a 
particular way. Anne merely said that she wished to leave something to ‘young James,’ 
as if she was about to make her will and give him a legacy directly. According 
to the terms of the will, the sum of £200 was to be applied as the testatrix should 
‘by word of mouth direct during her lifetime.’ The testatrix never did during her 
lifetime direct how a sum of £200 should be applied. I cannot see that Martha, 
who received no directions as to the expenditure of any particular sum, who gave no 
undertaking as to its application, could now be held guilty of a fraud on her sister 
if she refused to carry out the directions in the letter only discovered after her death.” 

See In re Boyes, supra, where, as the property was personalty, the trust was 
decreed for the next of kin. Kay, J., said (p. 537): 

“T cannot help regretting that the testator’s intention of bounty should fail by 
reason of an informality of this kind.” There the legatee wanted to carry out the 
unattested intentions, but the court would not let him. As already suggested, the 
soundness of that refusal may well be doubted. 
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merely the information that a trust or the equivalent was intended, 
but also the names of the persons to take and the amounts or in- 
terests they were to take, the statute governing wills is not in- 
fringed when equity tells the legatee or devisee that he must hold 
in trust for those intended to take. But why should equity tell 
him to hold for them rather than for the next of kin or the heir? 
Using the analogy of the contract cases, it may be said that the 
legatee, or devisee, who cannot hold for himself, because to do so, 
in breach of his promise to hold for or convey to the intended bene- 
ficiary, would be dishonest, must hold on a constructive trust for 
the intended beneficiary, who is in the same situation as is the sole 
beneficiary of a contract in that he alone is substantially damaged 
by the breach of promise. But when that is said, not all is said that 
needs to be said. That analogy is of no use in England, for there 
the sole beneficiary of a contract has, as such, no right to sue either 
at law or in equity on the contract. And even in this country the 
late Dean James Barr Ames of the Harvard Law School was 
unable to find any basis other than tort for giving the intended 
beneficiary of a devise on oral trust any relief. Except in the case 
where the legatee or devisee made his promise to the testator with 
the actual intention of keeping the property in disregard of his 
promise (in which case Dean Ames considered him to commit a 
tort which equity should compel him to repair specifically by a 
conveyance to the intended beneficiary), Dean Ames could see 
no argument in favor of the intended beneficiary. The case of a 
devise on an oral trust he considered on all fours with that of a deed 
on oral trust for third persons» Of the deed and the will cases he 
said: 


“Tf A. conveys land to B. upon an oral trust for C., and B. refuses to 
perform the trust, the rights of the parties are easily defined. C. ob- 
viously cannot enforce the express trust nor, since he has parted with 
nothing, can he have relief upon any other ground. But A... . may 
recoyer his land, for B. may not honestly keep it if he will not fulfill the 
promise which induced A. to part with it. In Massachusetts A. would 
probably recover the value of the land instead of the land itself. 

“One would expect a devise by A. to B. upon an oral trust for C. to 
create the same rights upon B.’s refusal to perform the trust as a con- 
veyance by A. to B. upon an oral trust for C., except that, restitution 
to the testator being impossible, his heir, as representing him, would be 
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entitled to the reconveyance of the land. But, by a strange inconsis- 
tency in the law both in England and in this country, C. is allowed to 
get the benefit of the trust in spite of the Statute of Frauds. . . . It is 
quite possible that the courts, in giving C. the benefit of the trust in 
cases of devises by A. to B. upon an oral trust for C., and in refusing 
him any relief in cases of similar conveyances inter vivos, were influenced 
by the practical consideration that in the latter case the grantor, re- 
covering his property by the principle of restitution, would still be in a 
position to accomplish his purpose, whereas in the case of the devise the 
accomplishment of his purpose would depend wholly upon the will of 
his heir.” “ 


That explanation is undoubtedly forceful; but was Dean Ames 
right in believing that the majority decisions in the deed cases 
were sound and that those in the will cases were unsound? To the 
writer it seems that the courts have been right in enforcing a con- 
structive trust in favor of C. in the will cases, and that the majority 
jurisdictions have been wrong in refusing to do so in the deed 
cases.*7 Dean Ames said that to enforce a trust in favor of C. in 
the will cases, where C. commits only a purely passive breach of , 
promise as distinguished from an active tort, would be to violat 
the Statute of Wills and the Statute of Frauds. But why so? It 
cannot be because to enforce a constructive trust in C.’s favor would 
be to give him just what he would get if the express trust were en- 
forced; for in the case of a deed by A. to B. on an oral trust for 
the grantor, Dean Ames favored a constructive trust for the gran- 
tor and said: 





“A., it is true, may by means of this constructive trust get the same 
relief that he would secure by the enforcement of the express trust. 
But this is a purely accidental coincidence. His bill is not for specific 
performance of the express trust, but for the restitution of the status 
quo.” #8 


Since in the situation just stated it violates no statute to give 
A. on constructive trust what he would have had under the express 
trust, it need violate none in the case of a devise by A. to B. on 





“© Ames, Lectures on Legal History, pp. 429-431. See same passage in 20 Harv. 
L. REV. 549, 553-555: 

47 See 12 Mich. L. Rev. 429-444. 

48 Ames, Lectures on Legal History, p. 427. See same passage in 20 Harv. L. 
REV. 549, 551. 
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an oral trust for C., to give C. on constructive trust what he would 
have had under the express trust, provided only that a satisfactory 
reason for enforcing the constructive trust in C.’s favor rather than 
in that of A.’s heir or residuary devisee is furnished. It is believed 
that in the will cases such a satisfactory reason is found in the 
fact that C. is the one, and the only one, substantially injured by 
the breach of promise. It being plain that the devisee must not 
be allowed to keep for himself, chancery looks around for an ap- 
propriate cestut que trust. What more appropriate selection could 
equity make than the cestui que trust who would have been express 
cestut que trust but for the failure of the testator to put his wishes 
in correct form? The property is devoted to trusts by the testa- 
tor’s and the devisee’s joint act, and why not have a trust cy pres 
the testator’s intention, just as is done in those cases of charitable 
trusts where the testator provides that a corporation, to be formed 
for the specified purposes, shall take? There such a corporation 
cannot take of right, but if it is formed in a reasonable time, it 
will be given the property cy pres the testator’s general intentions.” 
Why make, as cestui que trust of the constructive trust, the heir 
or the residuary devisee, neither one of whom the testator wanted 
to have the property? Equity, perhaps, cannot properly enforce, 
even cy pres, the details of the express trust, since that might be 
too like making the unattested will of the creator of the trust take 
effect; but, since to prevent fraudulent enrichment it must de- 
clare a constructive trust, it can name as the cestui que trust of that 
trust the very person intended to be cestui que trust of the express 
trust, and therefore the one injured by the fraudulent acts of the 
trustee.*° The reason why nearly all of the courts enforce a trust 





49 Gray’s Rule against Perpetuities, 2 ed., § 607. See Sinnett ». Herbert, L. R. 7 
Ch. App. 232 (1872). Cf. Wallis v. Solicitor-General for New Zealand, [1903] A. C. 173. 

“When a definite function or duty is to be performed and it cannot be: done 
in exact conformity to the scheme of the donor, it must be performed with as 
close an approximation to that scheme as reasonably practicable, and thus — 
enforced. It is the doctrine of approximation. It is not confined to the admin- 
istration of charities, but is equally applicable to all devises and contracts wherein 
the future is provided for; and it is an essential element of equity jurisprudence. 
The doctrine of cy pres, in its last analysis, is found to be a simple rule of judi- 
cial construction, designed to aid the court to ascertain and carry out, as nearly 
as may be, the intention of the donor.” — Sanborn, D. J., in Tincher ». Arnold, 
147 Fed. 665, 675 (1906). 

5° As was said by the court in DeLaurencel v. DeBoom, 48 Cal. 581, 586 (1874), 
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in favor of C. in the devise cases, and why a majority of them do 
not do so in the deed cases, in the absence of fraudulent intent 
at the time of taking or of a special confidential relationship be- 
tween grantor and grantee, is that in the will cases the death of 
the testator makes evident to the courts what in the deed cases 
the presence of the living grantor often conceals; namely, that 
the party to suffer by the breach of trust is the intended cestui 
que trust and not the one who furnishes the property and that, 
since the unjust enrichment of the trustee, to prevent which a 
constructive trust is raised, is at the expense of the intended 
cestui que trust, he should be selected by the court of chancery 
as the cy pres constructive-trust cestui que trust." No doubt, in 
cases where wills are concerned, it is easier to give due weight to the 
intentions of the supplier of the property than it is in cases where 
deeds are used to transfer the property; but in both cases chancery 
is, on principle, bound to select as its constructive-trust cestui 
que trust the very man the creator of the oral trust made the 
cestui que trust of the unenforceable express trust. 

Before taking up the authorities a word should be said about 
the kind of promise that will serve to make retention by the legatee 
or devisee in breach of promise fraudulent. It need not be a prom- 
ise expressly to hold in trust; it may be a promise to pay to the 
intended beneficiary money derived out of the property * or to 
convey land to him ® or to devise to him.” It must, however, be 
a promise which was meant to be binding and not merely preca- 





where a devisee under a will prevented a revocation of a will by promising to hold in 
trust for certain named cestuis que trust: “It would be a fraud upon the testator 
and upon cestuis que trust to permit the defendant to repudiate the trust on the faith 
of which the estate was devised to him.” It is in the legacy, devise, and intestacy cases 
that the courts see clearly the fraud on the cestuis que trust and act accordingly. 

St That the enrichment is at the expense of the intended cestui is seen most clearly 
in those cases where the promisor partly performs to the cestui que trust but his ad- 
ministrator repudiates all liability (see Williams v. Fitch, 18 N. Y. 546 (1859)), or 
_ where the promisor himself repudiates after partly performing. See Harris »v. 
Howell, Gibb Eq. 11 (1798). 

® Williams v. Vreeland, 29 N. J. Eq. 417 (1878), 32 N. J. Eq. 135 (1880), 32 N. J. 
Eq. 734 (1880). 

5 Benbrook v. Yancy, 96 Miss. 536, 51 So. 461 (1910); Dowd v. Tucker, 41 Conn. 
197 (1874). 

54 Gilpatrick v. Glidden, 81 Me. 137, 16 Atl. 464 (1888); Laird v. Vila, 93 Minn. 
45, 100 N. W. 656 (1904); Chapman’s Ex’r ». Chapman, 152 Ky. 344, 153 S. W. 434 
(1913). 
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tory. Whenever the performance is not illegal and the promisor, 
who is to his knowledge regarded by the promisee as obligated to 
perform, fails to notify the promisee before taking title that he 
will not perform, he cannot keep the property and repudiate his 
express or implied in fact promise without being made a construc- 


tive trustee. 
[To be continued|— P 366 
George P. Costigan, Jr. 
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85 McCormick ». Grogan, supra; In re Pitt Rivers, [1902] 1 Ch. 403; Sullivan 2. 
Sullivan, [1903] 1 Ir. R. 193; Allmon ». Pigg, 82 Ill. 149 (1876); Orth v. Orth, 145 Ind. 
184, 42 N. E. 277 (1896). Cf. Whitehouse v. Bolster, 95 Me. 458, 50 Atl. 240 (1901). 

In McCormick v. Grogan, supra, p. 99, Lord Westbury, in passing on the question 
whether a devisee and legatee was to be deemed a trustee because of a conversation 
between himself and the testator about a letter which was later found with the will 
and which named gifts which the testator would like made, refused to imply a trust 
because it was impossible to say that what the legatee and devisee said to the testator 
amounted ‘“‘to a distinct promise, the breach of which would constitute a fraud; 
for you cannot constitute a fraud in this matter unless you find that there is a distinct 
and positive promise, the non-fulfillment of which brands the party with disgrace 
as having personally imposed on the testator . . . and there is nothing, therefore, 
to justify the appellant in coming here to fasten that personal imputation upon the 
respondent and then to derive from that a conclusion of trust in favor of himself.” 
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THE QUESTION OF FEDERAL DISPOSITION OF 
STATE WATERS IN THE PRIORITY STATES! 


HICH has the authority, — the federal government or the 

state, — to dispose of the waters of the streams in our pri- 
ority states? In other words, which of the two is to determine 
what the system of water rights for the state shall be,— for in- 
stance, whether riparian or priority, — and to dispose of rights to 
water thereunder? Here we have the greatest and most interest- 
ing of the many unsettled questions in the law of western water 
rights. 

What difference does the decision make? A very decided one. 
If, for instance, the federal government has the authority, then the 
State Engineer of Wyoming is wrong in his contention that the 
Reclamation Service has no right to divert from the North Platte 
in Wyoming a large quantity of water for the irrigation of land in 
a neighboring state; and the Department of Justice at Washington 
is right in the position which it has recently taken in asserting that 
all stream waters not yet appropriated in the priority states are 
subject to disposition by the federal government and not by the 
state. 

If the authority in question is lodged in the federal government, 
then, except to the extent of the government’s consent, the state 
may not ordain or maintain any system of water rights at all or 
determine by whom rights to water may be acquired or upon what 
terms or what the nature of the right shall be. 

Such consequences, indeed, justify the inquiry, — which, the 
federal government or the state, is the disposing authority? 

My topic and the method of treating it are such that for the 
sake of clarity, it is best to state at the outset that I take the posi- 
tion that the power of disposing of the waters of the state is lodged 
not in the federal government but in tht state. The theory by 
which I reach this conclusion is that there is a distinction between 





1 From a recent address before the Colorado State Bar Association at Colorado 
Springs. The author desires to acknowledge helpful suggestions from Roscoe Pound, 
Esq., Professor of Law in Harvard Law School. 
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sovereignty and ownership; that prior to statehood, the United 
States had sovereignty over but not property in the waters; that 
by conferment of statehood, this sovereignty was passed to the 
state which, in consequence thereof, became vested, to the exclu- 
sion of the federal government, with power to dispose of the waters 
and to create either in itself or in others property rights in respect 
thereto. 


Systems OF WATER RIGHTS 


Two distinct systems of water law are known to the people of the 
United States: first, the riparian; second, the priority or appropri- 
ation. A water right, under either system, is not ownership of the 
water itself as it exists in the natural source of supply but rather 
of a right to make use of the water. The property is in the usufruct, 
not in the water or corpus itself, and under either system, the right 
is an incorporeal hereditament.? Although the rights under the 
two systems are alike in these respects, there are others in which 
there is a radical difference. The fundamental principle of the ripa- 
rian system is that of equality, — equality among the riparian pro- 
prietors, not necessarily to equal amounts of water, but in the right 
to make what, for them respectively and under all the circum- 
stances, is a reasonable use of the waters. The cardinal principle 
of the priority system, on the other hand, is discrimination, — dis- 
crimination in favor of the oldest user or, as he is called, appro- 
priator. When there are many riparian proprietors along a stream, 
the riparian system does as well by the most recent arrival as by 
the first, but the priority system awards prior rights to the different 
users, to the extent of their respective applications to use, in the 
order of the age of their respective uses, — to the first user or ap- 
propriator of water, the first preference or priority to the water, to 
the second appropriator, the second priority, and so on. The ripa- 
rian system restricts the use of the water to riparian lands; the 
priority or appropriation system does not. 

Physically, the riparian system is better adapted to lands situated 
in moist climates while the priority is the better adapted to areas 
that are dry and mountainous in that frequently the lands are the 





2 Swift v. Goodrich, 70 Cal. 103, 11 Pac. 561 (1886); Wyatt v. Larimer, etc. Co., 
18 Colo. 298, 33 Pac. 144 (1893). 
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best served by uses of water away from the streams, and that the 
water being scarce and the expense of transporting heavy, he who 
undertakes the expense must be assured in advance that those who 
come after him may not deplete his supply. Better that some 
users have enough and others none, than that all should go short. 

The priority system is exclusively in force in the seven semi-arid 
states of Colorado, Wyoming, Utah, Nevada, Idaho, New Mexico, 
and Arizona, and is partially in force in the less arid states of Cali- 
fornia, Montana, North Dakota, South Dakota, Washington, Kan- 
sas, Nebraska, Oklahoma, Oregon, and Texas. The riparian system 
also is partially in force in these states wherein the priority system 
is partially in force, and is exclusively in force in all the remaining 
states of the Union, i. e., in all states wherein the priority system 
is not in force either exclusively or partially as stated. 

Historically, with us, the riparian system is the older of the two | 
and came from England. The priority system, whatever its history 
may have been elsewhere, is indigenous to our own country and is 
one of the two bodies of substantive law (the other being mining) 
given to American law by the West. 

The states I have enumerated as states wherein the priority sys- 
tem is in force either partially or entirely, were originally, except 
as to Texas, portions of a great public domain of the United States 
acquired for the most part from Mexico, but also in part from France, 
Great Britain, and from the State of Texas. As for the area which 
is now the state of Texas, it never was a part of the United States’ 
public domain but having already become free and independent by 
revolt from Mexico, was admitted directly into the Union. The 
great public domain thus variously acquired by the United States 
was, at the time of its acquisition, not private property but almost 
wholly public domain of the nations ceding it. 


THEORIES INVOKED TO LEGALIZE THE PriIoRITY SYSTEM 


The priority system originated among the “forty-niners” of 
California in what was then neither territory nor state, but the unor- 
ganized public domain of the United States, and at first was devoted 
to mining uses, but later the system spread and the uses were ex- 
tended until now, as we have seen, seventeen states enforce the 
system exclusively or partially and the waters may be used for any 
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and all beneficial purposes. When the forty-niners originated the 
system, they were without law save of their own making, but later 
the system was recognized by judicial decisions and legislative 
enactments of organized territories, states, and of the United 
States. The first reported case sustaining the priority doctrine was 
Eddy v. Simpson,’ decided in 1853. The first legislative recognition 
was by the state of California in 1851 by an act‘ providing that: 


“Tn actions respecting mining claims, proof shall be admitted of the 
customs, usages or regulations established and in force at the bar or 
diggings embracing such claim . . .” 


The first legislative recognition by the United States was the Act of 
July 26th, 1866, throwing open the mineral portion of the public 
domain to private acquisition and providing also that: 


“Whenever by priority of possession rights to the use of water for mining, 
agricultural, manufacturing, or other purposes have vested and accrued, 
and the same are recognized and acknowledged by local customs, laws, 
and decisions of courts, the possessors and owners of such vested rights 
shall be maintained and protected in the same; and the right of way for 
the construction of ditches and canals for the purposes herein specified is 
acknowledged and confirmed, but whenever any person, in the construc- 
tion of any ditch or canal, injures or damages the possession of any set- 
tler on the public domain the party committing such injury shall be liable 
to the party injured for such injury or damage.” 


The first judicial decision of the United States Supreme Court up- 
holding the priority system was that of Atchison v. Peterson,® de- 
cided in 1874. Since these first favorable recognitions there have 
been many others, both legislative and judicial, from territorial 
state and federal governments. Two of the later federal statutes, 
although there are numerous others, deserve especial notice. 
One was an act ® passed in 1870, providing that: 


“All patents granted, or pre-emption or homesteads allowed, shall be 
subject to any vested and accrued water rights or rights to ditches and 
reservoirs used with such water rights as may have been acquired or 
recognized under [the Act of July 26, 1866].” 





3 3 Cal. 249. 

4 Civil Practice Act, Apr. 29th, 1851, § 621, now found substantially unchanged 
in Code of Civil Procedure, § 748. 

5 20 Wall. (U. S.) 507. 

6 Revised Statutes, § 2340. 
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The other was the Desert Act of 1877’ providing for the private 
reclamation of desert lands by conducting water thereto under the 
priority system, and also providing as to the waters in excess of 
those so needed that: 


“ All surplus water over and above such actual appropriation and use, 
together with the water of all lakes, rivers, and other sources of water 
supply upon the public lands and not navigable, shall remain and be 
held free for appropriation and use of the public for irrigation, mining and 
manufacturing purposes subject to existing rights.” 


The priority system was, to the people creating and extending it, 
a novelty. A number of theories were advanced, and are still ad- 
vanced, for the purpose of legalizing it. The principal theories have 
been those relating to the source of legal authority, — whether from 
the federal government or from the state,— for manifestly no 
rules as to water rights, any more than other rules, can be law at all 
unless emanating from that one of the two possible sources, which, 
for the purpose of legalization, is the proper sovereign authority. 
That between these two theories no final choice has been made by 
the Supreme Court of the United States is largely due to the fact 
that in the main the federal government and the state, each in its 
own way, have supported the priority system. With the two sov- 
ereignties thus uniting to uphold the system there has not been the 
occasion to decide which of the two is the one whose consent is 
necessary and controlling. Even so, it is surprising that a certain re- 
lation between water claimants has not presented to the Supreme 
Court of the United States long ago, and in compelling manner, 
this question of source of authority. I refer to the relative claims 
of a prior riparian proprietor claiming solely as such under a United 
States patent to riparian land and a subsequent appropriator, both 
being within a state which by its laws purports to do away entirely 
with the riparian system, — an issue there being whether it is 
within the power of a state to dispose of the waters under a priority 
system as against a prior riparian patentee of riparian land on the 
same stream, claiming by reason of the priority of his grant, that 
he receives as an incident thereto, although not expressed, the water 
right which, more generally speaking, grants of riparian land have 
always carried in the history of English and American law, namely, 





7 19 Stats. 377. 
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a water right under the riparian system. Some day, and soon, how- 
ever, the issue between prior riparian and subsequent appropriator 
and the difference between federal and state statutes as to details 
of the priority system and the rivalry between the forces of federal 
and state conservation of natural resources must force the decision 
as to which of the two sovereigns is the authorized disposer of the 
waters and is, therefore, to be obeyed. 

Two theories have been advanced in reference to the source of 
authority,— one commonly known as the California doctrine, the 
other as the Colorado doctrine, the former ascribing the authority 
to the federal government, the latter to the state. More fully the 
California doctrine may be stated as follows: that when the United 
States by cession from the ceding nations became the owner of the 
lands now comprising the priority states it became as well the 
owner in a strict proprietary sense of the right to use the waters 
flowing over these lands; that while it was such proprietary owner, 
statehood or state sovereignty was conferred upon what are now the 
priority states: that sovereignty is different from ownership, and 
the conferment of the former upon a state passed only political 
powers and not property; that in consequence, although the federal 
government is no longer sovereign in respect to the waters within 
the priority commonwealths, the United States still has its original 
property right to use the water just as it continued to own the pub- 
lic lands themselves; that by the federal Constitution,* Congress 
alone may dispose of federal property and, therefore, of this usufruc- 
tuary right of the United States and, accordingly, no state has a 
right by virtue of its statehood or sovereignty to determine what 
system of water rights shall prevail therein or who may be the 


__ owner of such rights or how they may be acquired or for what pur- 


pose; that no one has acquired or can acquire any usufructuary 
right in the waters except by and with the consent of the federal 
government; that the Act of ’66 and the Desert Act of ’77 (to 
both of which I have referred) the principal federal statutes pur- 
porting to create priority rights to the use of water in others than 
the United States, are really grants of property rights in the use of 
water to unnamed grantees, to take effect upon performance by 
them of the physical acts (appropriation) required by the laws 





8 Art. IV., § 3, cl. 2. 
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of the different priority states; that where there are, in a priority 
state, rival claimants to water from the same stream, one claiming as 
a prior appropriator and the other merely as a patentee of the 
United States to riparian land, both are United States grantees of 
the right to water, but the prior appropriator prevails to the extent 
of his appropriation over the subsequent patentee because of being 
the earlier grantee; that on the other hand where the patent to the 
riparian land is prior to the appropriation, the grant of the land 
carries with it a right to a riparian use of the water and, accordingly, 
to the extent of such riparian use the prior patentee prevails over 
the subsequent appropriator; that to the extent the United 
States, at the time of admitting a priority state into the Union, 
had not granted away its property rights in the use of the waters in 
the form of grants of riparian lands to patentees or of appropri- 
ations by appropriators, or has not done so since, the United 
States is still the owner thereof, with full power of disposition. 

The Colorado doctrine may be put in this way: that while prior 
to statehood of the priority states the United States had sovereign 
jurisdiction over the waters, and appropriation rights acquired 
during that time were derivable exclusively from the United States, 
yet the riparian system never was in force in the areas afterward 
comprising the Colorado-doctrine states; that the conferment of 
state sovereignty vested in the state as an incident of such sover- 
eignty over the waters the exclusive power to dispose of appropria- 
tion rights to the use of water not inconsistent with the rights pre- 
viously disposed of by the federal government and to prescribe 
the persons who could acquire them and the terms and purposes of 
the acquisition; that subsequent to statehood an appropriator 
does not receive his water right as the grant of a pre-existing prop- 
erty right in and from the United States, but the right is conferred 
upon him by the sovereign power of the state. 

Lux v. Haggin,’ the leading case on the California doctrine, sum- 
marizes the priority phase of that doctrine as follows: 


“Recognizing the United States as the owner of the lands and waters, 
and as therefore authorized to permit the occupation or diversion of the 
waters as distinct from the lands, the State courts have treated the prior 
appropriator of water on the public lands of the United States as having 





® 69 Cal. 255, 338, 10 Pac. 674, 721 (1886). 


FEDERAL DISPOSITION OF STATE WATERS 277 


a better right than a subsequent appropriator on the theory that the ap- 
propriation was allowed or licensed by the United States. It has never 
been held that the right to appropriate waters on the public lands of the 
United States was derived directly from the State of California as the 
owner of innavigable streams and their beds. And since the act of Con- 
gress granting or recognizing a property in the waters actually diverted 
and usefully applied on the public lands of the United States, such rights 
have always been claimed to be deraigned by private persons under the 
act of Congress, from the recognition accorded by the act, or from the 
acquiescence of the general government in previous appropriations made 
with its presumed sanction and approval.” 


In Willey v. Decker,!° Mr. Justice Potter, speaking for the court, 
deals with both doctrines in the following language: 


“In that state (Montana) the doctrine more generally known, per- 
haps, as the ‘California doctrine,’ prevails. Stated briefly, that doctrine 
is that while a stream is situated on the public lands of the United 
States a person may, under the customs and laws of a state, and the leg- 
islation of Congress, acquire by prior appropriation the right to use the 
waters thereof for mining, agricultural, and other beneficial purposes, 
and to construct and maintain ditches and reservoirs over and upon the 
public land; such right being good against all other private persons, and 
by statute good as against the United States and its subsequent grantees; 
but that, when a grantee of the United States obtains title to a tract of 
the public land bordering on a-stream, the waters of which have not 
been hitherto appropriated, his patent is not subject to any pos- 
sible appropriation subsequently made by another party without his 
consent. ... 

“Upon that theory the right acquired by prior appropriation on the 
public domain is held to be founded in grant from the United States 
government, as owner of the land and water, under the acts of Congress of 
1866 and 1870. 

“In this state, on the other hand, the common-law doctrine concern- 
ing the rights of a riparian owner in the water of a natural stream has 
been held to be unsuited to our conditions; and this court has declared 
that the rule never obtained in this jurisdiction (Moyer v. Preston, 6 
Wyo. 308). It was said in the opinion in that case that ‘a different 
principle better adapted to the material condition of this region has been 
recognized. That principle, briefly stated, is that the right to the use of 
water for beneficial purposes depends upon a prior appropriation.’ 





10 rr Wyo. 496, 73 Pac. 210 (1903). 
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And, further, in explanation of the reasons for the existence of the new 
doctrine, it was said, ‘It is the natural outgrowth of the conditions 
existing in this region of country.’ The climate is dry, the soil is arid 
and largely unproductive in the absence of irrigation, but when water 
is applied by that means it becomes capable of successful cultivation. 
The benefits accruing to land upon the banks of a stream without any 
physical application of the water are few; and while the land con- 
tiguous to water, and so favorably located as to naturally derive any sort 
of advantage therefrom, is comparatively small in area, the remainder, 
which comprises by far the greater proportion of our land otherwise sus- 
ceptible of cultivation, must forever remain in their wild and unpro- 
ductive condition unless they are reclaimed by irrigation. Irrigation 
and such reclamation cannot be accomplished with any degree of suc- 
cess or permanency without the right to divert and appropriate water of 
natural streams for that purpose and a security accorded to that right. 
Thus, the imperative and growing necessities of our conditions in this re- 
spect alone, to say nothing of the other beneficial uses, also important, 
has compelled the recognition rather than the adoption of the law of 
prior appropriation. 

“Tn view of the contention in Colorado that until 1876 the common- 
law principles of riparian proprietorship prevailed in that state, and that 
the doctrine of priority of right to water by priority of appropriation 
was first recognized and adopted in the constitution, the Supreme Court 
of that state, by Mr. Justice Helm, concluded a discussion of the matter 
as follows: ‘We conclude, then, that the common-law doctrine giving the 
riparian owner a right to the flow of water in its natural channel upon 
and over his lands, even though he makes no beneficial use thereof, 
is inapplicable to Colorado. Imperative necessity, unknown to the 
countries which gave it birth, compels the recognition of another doc- 
trine in conflict therewith. And we hold that, in the absence of express 
statutes to the contrary, the first appropriator of water from a natural 
stream for a beneficial purpose has, with the qualifications contained 
in the constitution, a prior right thereto, to the extent of such appropria- 
tion.’ And it was further said that the latter doctrine has existed from 


the earliest appropriations of water within the boundaries of the 
state.” 


The Colorado doctrine of sovereign creation by the state has 
been adopted by the seven states wherein the priority system pre- 
vails exclusively, and the California doctrine of ownership and grant 


by the United States has been followed in the remaining priority 
states. 
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THEORIES INVOKED TO LEGALIZE THE RIPARIAN SYSTEM 


The Colorado-doctrine states disclaim the riparian system alto- 
gether and, accordingly, put forward no theory to support it. 
They assert state sovereignty over the waters and then proceed by 
virtue thereof to declare them subject to disposition by the state 
under the priority system. 

The California-doctrine states support their riparian system on 
the same theory they do their priority system,— grant by the federal 
government of a previously existing property right in the use of the 
waters vested in the United States. It is in consequence of this 
identity of theory that given a case in the same stream of a prior 
patent to riparian land and a subsequent appropriation from the 
same stream, the appropriator is subject to the riparian and vice 
versa,— that, in short, those states have a dual or hybrid system. 


FEDERAL GOVERNMENT vS. THE STATE IN THE SUPREME 
CouRT OF THE UNITED STATES 


We have seen that the states are divided on the question of 
whether it is the federal government or the state that has the power 
to dispose of the state waters and in doing so to determine the 
system the state shall have and the acquisition of rights thereunder. 

The controversy, involving as it does, a federal question, is one 
for which the ultimate decision must come from the Supreme 
Court of the United States. That the federal government has 
jurisdiction over the streams of a state for two purposes is certain, 
and that court has so held: first (by the commerce clause of the 
federal constitution), over navigable streams to the extent of pre- 
serving the public right of navigation;™ second (by Article III 
containing the grant of judicial power), in the case of an interstate 
stream, to secure to each state for its people the use of an “equi- 
table,””— not necessarily equal,—portion of the water for use 
therein.” But the first does not affect the disposition or deter- 
mine the disposer of waters to the extent navigation is not impaired, 
and the second does not affect the disposition or determine the dis- 





1 United States v. Rio Grande Irr. Co., 174 U. S. 690 (1899). 
% Kansas v. Colorado, 206 U. S. 46 (1907). 








280 HARVARD LAW REVIEW 


poser of the portion to which under the rule of equitable appor- 
tionment any given state is entitled for its people. 

On the general question of whether it is the state or federal gov- 
ernment which has the power of disposition a few opinions have 
been rendered, but they are not direct or harmonious enough to 
be considered as committing the court to a final decision. In 
United States v. Rio Grande Irr. Co. (supra), Mr. Justice Brewer 
in rendering the opinion asserted state sovereignty as against all 
but the United States, apparently not excluding even patentees of 
the United States, saying: 


“Tt is also true that as to every stream within its dominion a state 
may change this common-law rule and permit the appropriation of the 
flowing waters for such purposes as it deems wise. . . . Although this 
power of changing the common-law rule as to streams within its domin- 
ion undoubtedly belongs to each state yet two limitations must be rec- 
ognized: 

“rt. That in the absence of specific authority from Congress a state 
cannot by its legislation destroy the right of the United States as the 
owner of lands bordering on streams to the continued flow of its waters, 
so far at least as may be necessary for the beneficial uses of government 
property. 

“2. That it is limited by the superior power of the general government 
to secure the uninterrupted navigability of all navigable streams within 
the limits of the United States. 

“. . . So far as those rules [reference here is to the rules of the priority 
system] have only a local significance and effect on questions be- 
tween citizens of the state, nothing is presented which calls for any con- 
sideration by the federal courts.” 


Later in Kansas v. Colorado ® the opinion of the court, written 
by the same Justice, still asserting state sovereignty, and this 
time not discussing limitations, contained the following: 


“But it is useless to pursue the inquiry further in this direction. It 
is enough for the purpose of this case that each state has full jurisdic- 
tion over the lands within its borders, including the beds of streams and 
other waters . . . it may determine for itself whether the common- 
law rule in respect to riparian rights, or that doctrine which obtains in 
the arid regions of the West, of the appropriation of waters for the purpose 


of irrigation, shall control. Congress cannot enforce either rule upon any 
state.” 





3 Supra. 
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In Winters v. United States,“ which involved the question of 
whether a treaty with the Indians, setting aside for them certain 
lands as a reservation in the state of Montana, but saying nothing 
as to the waters flowing through the land, nevertheless created a 
right to the use of water by implication, Mr. Justice McKenna, 
writing the opinion in favor of the Indians, and apparently strong in 
his belief that the disposition of the waters is in the federal govern- 
ment, said: 


“The power of the government to reserve the waters and exempt 
them from appropriation under the state laws is not denied and could not 
be.” 


In Boquillas Land & Cattle Company v. Curtis,’ wherein the 
controversy was as to whether a riparian United States paten- 
tee claiming under an United States patent confirming a Mexican 
grant, had a riparian right in the water, the court by Mr. Justice 
Holmes deciding against riparian rights and recognizing the right 
even of a territory to reject the riparian system, said: 


“Tt is not denied that what is called the common-law doctrine of ripa- 
rian rights does not obtain in Arizona at the present date. Revised 
Statutes of Arizona, 1887, sec. 3198. But the plaintiff contends that it 
had acquired such rights before that statutory declaration, and that it 
cannot be deprived of them now; . . . They [the provisions relating to 
priority] simply follow what has been understood to be the law for many 
years. Clough v. Wing, 2 Ariz. 371. The right to use water is not con- 
fined to riparian proprietors . . . such a limitation would substitute 
accident for the rule based upon economic considerations, and an effort, 
adequate or not, to get the greatest use from all available land.” 


In Los Angeles F. & M. Co. v. City of Los Angeles, the court, by 
Mr. Justice Day, declared that it was for the state of California 
to say whether a Mexican grant made prior to the cession to the 
United States carried a riparian right, the grant itself being silent 
as to waters. The state court had held against the existence of the 
rights. I quote from the opinion: 


“Tn its opinion on the case at bar the Supreme Court of California 
said that in this respect it was following Hardin v. Jordan, 140 U. S. 371, 





M 207 U.S. 564 (1908). % 213 U. S. 339 (19009). 
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and this court has frequently held that the extent of the right and title 
of a riparian owner under a patent is one of local law. See recent deci- 
sion of Whitaker v. McBride, 197 U.S. 510, a case therein cited.” 


It also is interesting to note that the United States Circuit Court of 
Appeals, Eighth Circuit, in Snyder v. Gold Dredging Co." in hold- 
ing that as between a prior riparian patentee and a subsequent 
appropriator in Colorado the patentee had no riparian rights, said: 


“That by the settled rule of decision in the Supreme Court of the 
United States, conveyances by the United States of public lands on non- 
navigable streams and lakes, when it is not provided otherwise, are to 
be construed to have effect according to the law of the state in which 
the lands are situated in so far as the rights and incidents of riparian pro- 
prietorship are concerned. . . . Here it is not provided otherwise either 
by statute or by patent, and as has been seen the local law does not 


recognize a conveyance of the land as carrying any right to the unappro- 
priated waters of the stream.” 


From the foregoing opinions it appears that the Supreme 
Court has leaned, or allowed itself to be quoted as leaning, at one 
time toward the idea of state disposition of waters, then toward fed- 
eral disposition, then back again, and that the opinion of Mr. Justice 
Brewer in United States v. Rio Grande Irr. Co. is scarcely consistent 
with itself, for if the state as against the United States itself cannot 
reject the riparian rule yet may do it as against the grantees of the 
United States, it would seem either that the United States itself 
had no property right at all in the right to use the waters and, there- 
fore, could not complain of the rejection by the state, as against the 
United States, or else that having such property right Congress 
ought to be permitted to dispose of it to grantees under Art. IV, 
§ 3, cl. 2, conferring on that body “‘the power to dispose of . . . 
the territory or other property of the United States.” 


DISTINCTION BETWEEN SOVEREIGN JURISDICTION AND OWNERSHIP; ' 


The question being an open one in the Supreme Court let us, with 
deference, assume to consider what the decision ought to be. 

In the ensuing discussion, the phrase “political state,” tauto- 
logical though it may be, will be used as the equivalent of the term 
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“state” in political science, “a particular portion of mankind 
viewed as an organized unit,” ?* and in contradistinction from a 
member state of the Union. For such a member the word state 
or commonwealth is reserved. Viewed from the standpoint of 
political science the federal government and the commonwealth 
are but agencies of that one of the world’s political states called 
the United States of America. 

With confusion of terms out of the way the first thing for us to 
do is to acknowledge the distinction '? between sovereignty and 
ownership, between imperium and dominium. For it may be said 
that if prior to the statehood of the priority states the relation of the 
United States to the running streams was one of ownership or 
property either in the waters themselves or in their use, then the 
United States is the owner still, for it is not permissible to argue 
that there is anything in the conferment of statehood, which any 
more requires a transfer to the state of property in respect to 
waters, than in respect to lands or anything else. All that is neces- 
sary is a transfer not of property but of sovereign jurisdiction. Of 
whatever, on conferment of statehood, the United States remained 
the owner, of that, Congress, under the constitutional provision 
already alluded to, retained full power of disposition. But if the 
relation of the United States to the waters was one of sovereign 
jurisdiction and not of ownership, then, it may be that the power of 
disposition passed, upon conferment of statehood, to the states 
and now belongs to them. 

There are some who, assuming that the United States had a prop- 
erty in the waters or in the use of them, contend that the property 
right passed to such of the priority states as had state constitutional 
provisions asserting state or public ownership of the waters. If this 
be the only theory of supporting a power in the state to dispose of 
the waters, only some of the states would have the power, for 
only some have constitutional provisions of this character. Fur- 
thermore, since the primary purpose of the process of admitting 
a state into the Union is to admit it into the Union rather than to 
make contracts transferring property of the United States to the 
state, there are good reasons to doubt, especially as to certain 





18 Burgess on Political Science & Constitutional Law, p. 53. 
19 Mobile v. Eslava, 16 Pet. (U. S.) 234 (1842); Willey ». Decker, supra n. 10. 
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states, whether such provisions should have the contractual effect 
thus ascribed to them. 

Let us recur to the distinction between sovereignty and owner- 
ship. For a political state to exercise sovereignty throughout its 
geographical sphere is one thing; to own in a strict proprietary 
sense what is within that sphere is another. Most political states 
do not own the greater number of things within their borders, but 
permit them to be owned privately, exercising, however, sovereign 
jurisdiction over them. Many things, of course, political states 
actually own; for example, governmental buildings, museums, 
libraries, and frequently, public service instrumentalities. In these 
instances the political states sustain the dual relation of sovereign 
and owner. More things, indeed everything, could be owned by the 
political state if the latter wanted to become the owner. All that 
would be necessary would be the exercise of the sovereign jurisdic- 
tion in that behalf. Such a complete exercise, however, would be 
unwise and is unlikely. 

As to lands of the United States situated within a state the rela- 
tion of the United States thereto is one of ownership, not of sover- 
eignty, while that of the state is one of sovereignty, not owner- 
ship, except that where the lands are bought by the consent of the 
state legislature for “forts, magazines, arsenals, dockyards, and 
other needful buildings” the sovereign and proprietary powers are, 
under the federal constitution *® united in the United States. 
Said the United States Supreme Court in Pollard v. Hagan™ in 
a case involving the relation of the United States to certain of its 
lands within a state: 


“The United States have no constitutional capacity to exercise munici- 
pal jurisdiction, sovereignty, or eminent domain, within the limits of a 
state or elsewhere, except in the cases in which it is expressly granted.” 

















The same court in Kansas v. Colorado * declared: 





“These arid lands are largely within the Territories, and over them by 
virtue of the second paragraph of section 3 of Article IV heretofore 
quoted, or by virtue of the power vested in the National Government to 
acquire territory by treaties, Congress has full power of legislation, sub- 
ject to no restrictions other than those expressly named in the Constitu- 

















20 'U. S. Const., Art. I, § 8, cl. 16. 
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tion, and, therefore, it may legislate in respect to all arid lands within 
their limits. As to those lands within the limits of the states, at least of 
the Western states, the National Government is the most considerable 
owner and has power to dispose of and make all needful rules and regula- 
tions respecting its property. We do not mean that its legislation can 
override state laws in respect to the general subject of reclamation. While 
arid lands are to be found, mainly if not only in the Western and newer 
states, yet the powers of the National Government within the limits of 
those states are the same (no greater and no less) than those within the 
limits of the original thirteen, and it would be strange if, in the absence of 
a definite grant of power, the National Government could enter the terri- 
tory of the States along the Atlantic and legislate in respect to improving 
by irrigation or otherwise the lands within their borders. Nor do we un- 
derstand that hitherto Congress has acted in disregard to this limitation.” 


The distinction between sovereign jurisdiction and ownership 
is not one of quantity, — as between the whole and the part, — 
but of cause and effect. It is one of the functions of sovereign juris- 
diction to create ownership, — in other words, to determine what 
things are not subject to ownership and what things are, and as to 
the latter, who shall own them and how the ownership may come 
about, and what shall be the estates in the thing owned. The 
ownership created may be either private or in the political state 
itself, but whether in the one or in the other, or not created at all, 
the political state still possesses what is greater, although different, 
— the supreme power of sovereign jurisdiction over persons and 
things within its geographical sphere, and through its exercise, 
now in this direction, now in that, may accomplish this or that re- 
sult of legal significance, whether it be ownership, rule of contract, 
definition of crime, or what not. It is to be noted, however, that 
because sovereign jurisdiction has the power to accomplish this 
or that result we are not to infer necessarily that it has done so. 
A result cannot exist before it is caused. There are many things 
which sovereign jurisdiction can’do, but which it has not done. 
Declaring all crimes capital is one of them. Making statutes of 
limitations different from what they are is another. Possibly to 
come directly to our question and to take the United States as an 
example, the creation of ownership or property in the United States 
either in running waters, or in the use of the running waters, on the 
public domain, later and now included within the priority states, 
is yet another. 
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THE FEDERAL GOVERNMENT EXERCISED SOVEREIGN JURISDICTION 
BUT WAS NoT THE OWNER 


Is, then, the right to choose systems and dispose of waters there- 
under a function of the state? Did the United States really own 
in a proprietary sense the waters or rights of use in the priority 
states previous to statehood? 

The answer to these questions involves an inquiry into the 
nature of property in running waters or in the right to use them, 
and also into the relation of the political state thereto. 

Running water itself is not subject to ownership at all. Water 
running stays with no one but travels far. It crosses lands of dif- 
ferent owners, flows past many cities. Sometimes its track is the 
boundary line between nations. At other times the flow is from one 
nation into another. This travelling character of running water has 
fixed its legal status as a thing not subject to ownership, but rather 
to be classed with other natural media which, although not subject 
to ownership by any one, are open to the common enjoyment, such 
as air, light, and wild game. This is true by Roman law,” civil 
law,“ common law,” and by the priority law of the western states. 
When property exists in respect to running waters the property con- 
sists not in the water itself in the natural state, but in the right of 
use. It is the usufruct, not the corpus, that is owned. 

If in making the use, a portion of the running water is completely 
severed from the natural source and reduced to possession, property 
may exist in the severed portion itself,?” but in respect to the water 
while running in the stream the property, when property exists, is 
in the right to make a use and not in the corpus. 

The relation of the political state to running water is not one of 
ownership, for the trait of running as much unfits the water for 
ownership by the state as by individuals. As well might one say 
that the political state owns several of the other natural media. 
The startled hare, the wild duck, the air particles that cross every 





% Institutes of Justinian, lib. 2, tit. 1, § 1. 

* Pothier, Traité du Droit de Pro-priété. No. 21; Aubrey & Rau, Droit Civile 
Frangais, 4 ed., vol. IT, p. 34; Eschriche, Aguas. 

% Bracton, lib. 2, f. 7, § 5. Embrey v. Owen, 6 Ex. 353 (1851). 

% Wyatt v. Larimer, etc. Co., supra. 
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day the boundary line between the United States and Canada, — 
whose are they while in their condition of nature? No one’s. 
They belong neither to man nor nation unless or until reduced from 
that natural condition to one of human possession. The law as to 
these things might be different. It is conceivable that the polit- 
ical state might say that property should exist in these media while 
in their natural condition; that the hare, for instance, would be the 
property of A. while on A.’s land, of B. while on B.’s land, or of the 
political state while within the boundaries thereof, and of the neigh- 
boring political state while within the boundaries of the latter. . It 
would be property, however, which would change its owner a dozen 
times a day, depending upon its physical position, — a peculiarity 
so violative of all our ordinary ideas of property that we are quite 
satisfied to leave these things as they are now, exempt, while in their 
natural condition, from being subject to ownership at all. The true 
relation of the political state to these natural media is one of sover- 
eign jurisdiction and control rather than of ownership,— impe- 
rium rather than dominium. In the exercise of that jurisdiction 
and control the political state, without actually owning these things 
itself or permitting others to own them, provides for their pro- 
tection when necessary, regulates their use, and prescribes upon 
what terms title to rights of use may be obtained and by whom. 
Not only does the political state not own in any proprietary sense 
the corpus of the running water, but it does not necessarily or ordi- 
narily own in any such sense even a right to use the corpus. True, 
it has sovereign jurisdiction over the corpus. Therefore, it may 
if it pleases exercise that jurisdiction in such wise as to create defi- 
nite property rights in the corpus or in the use of the corpus, either 
in favor of itself or in favor of others, but until exercised the prop- 
erty right either in the corpus or in the use of it has not been 
created. If there be in the political state ownership of the waters 
or of the right to use them it is mere “political ownership” for the 
common enjoyment, not for the political state in its private or pro- 
prietary capacity. 

Some of the Colorado-doctrine commonwealths, bent on putting 
the waters as far as possible beyond the control of the federal gov- 
ernment, have adopted constitutional provisions declaring the 
waters to be the “property of the public” * or the “property of 


28 Colorado Const., Art. 16, § 5. 
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the state.” ®® Even these provisions which are substantially the 
same in effect *° are not considered as vesting the state with any 
property right in the waters or in their use but as affirming sov- 
ereign jurisdiction over them. As was said by Mr. Justice Potter 
in Farm Investment Company v. Carpenter: *! 


“There is to be observed no appreciable distinction, under the doctrine 
of prior appropriation, between a declaration, that the water is the prop- 
erty of the public, and that it is the property of the state. 

“Tt is said in McCready v. Virginia, 94 U. S. 391, in discussing the 
subject of tide waters: ‘In like manner the states own the tide waters 
themselves. . . . For this purpose, the state represents its people, and 
the ownership is that of the people in their united sovereignty.’ See also 
Martin v. Waddell, 16 Pet. 410; Gould on Waters, sec. 32; Kinney on 
Irrigation, secs. 51, 53; Bell v. Gough, 23 N. J. L. 624. ‘The Sovereign 
is trustee for the. public.’ 3 Kent’s Com., 427; Muller v. Mendenhall 
(Minn.), 8 L. R. A. 89. 

“The ownership of the state is for the benefit of the public or the 
people. By either phrase, ‘property of the public’ or ‘property of the 
state,’ the state, as representative of the public or the people, is vested 
with jurisdiction and control in its sovereign capacity.” 


The same Justice said also in Willey v. Decker: * 


“The obvious meaning and effect of the expression that the water 
is the property of the public is that it is the property of the people as a 
whole. Whatever title, therefore, is held in and to such water resides 
in the sovereign as representative of the people. The public ownership, 
if any distinction is material, is rather that of sovereign than proprietor.” 


Now when the United States acquired from the ceding nations 
the arid western lands which later comprised the priority states, 
the United States became possessed of sovereign jurisdiction and 
control over the waters flowing upon and through them. Out of 
that sovereignty the United States could have created ownership 
consisting of a right to use the waters or, for that matter, con- 
sisting of the very waters themselves had it wanted to do so, but 
we do not ascribe any such exercise of sovereign power merely from 
the acquisition of it, where nothing indicates the exercise and 





29 Wyoming Const., Art. VIII, § 1. 
80 Farm Inv. Co. v. Carpenter, 9 Wyo. 110, 138, 139, 61 Pac. 258, 265 (1900). 
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where the practice of political states is against it. The United 
States then never became the owner in any proprietary sense of 
either the corpus of the running water or of a right to use it. 

But, says some one, — did not the United States prior to the 
statehood of the different priority states, grant water rights under 
the Act of ’66 and other federal statutes, and could this have been 
done unless the United States already owned as property the rights 
granted? By way of answering it may be said that in order for the 
United States to vest in another a property right in water or in 
the use of water it was not necessary that the property right should 
have been owned by the United States. Property rights are the 
product of sovereign jurisdiction. Without its exercise, express or 
implied, they cannot exist even in the political state itself. Why, 
then, must the political state in order to vest a property right in 
another first create the right in itself and then transfer it instead 
of taking the short cut of creating the right in the other in the first 
instance? Private owners, indeed, may not grant property rights 
unless owning them, but political states are not necessarily so 
limited. They may grant or create, — the word matters little if 
we understand the sense, — property rights directly out of their 
sovereign power. The man who produces liquefied air becomes the 
owner of it, but surely no one would contend that the political state 
actually owned the air before it was liquefied. Nor does the polit- 
ical state own the wild game before reduction to the possession of 
the hunter. The opinion of the court by Mr. Justice White in 
Geer v. Connecticut * declares and cites state supreme court au- 
thorities in support, that in the United States wild game, although 
subject to the sovereign jurisdiction of the state is not owned by 
the state in any proprietary sense. The following passage is taken 
from the opinion: 


“Whilst the fundamental principles upon which the common prop- 
erty in game rests have undergone no change, the development of free 
institutions has led to the recognition of the fact that the power or con- 
trol lodged in the state, resulting from this common ownership, is to be 
exercised, like all other powers of government, as a trust for the benefit 
of the people, and not as a prerogative for the advantage of the govern- 
ment, as distinct from the people, or for the benefit of private individuals 
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as distinguished from the public good. ‘Therefore, for the purpose of exer- 
cising this power, the state, as held by this court in Martin v. Waddell, 
16 Pet. 410, represents its people, and the ownership is that of the people 
in their united sovereignty. The common ownership, and its resulting 
responsibility in the state, is thus stated in a well-considered opinion of 
the Supreme Court of California. 

“«The wild game within a state belongs to the people in their collective 
sovereign capacity. It is not the subject of private ownership except in 
so far as the people may elect to make it so; and they may, if they see 
fit, absolutely prohibit the taking of it, or traffic and commerce in it, if 
it is deemed necessary for the protection or preservation of the public 
good.’ Ex parte Maier (103 Cal. 476). 

“This same view has been expressed by the Supreme Court of Minne- 
sota, as follows: 

“We take it to be the correct doctrine in this country, that the own- 
ership of wild animals, so far as they are capable of ownership, is in the 
state, not as a proprietor but in its sovereign capacity as the represen- 
tative and for the benefit of all its people in common.’ State v. Rodman 
(58 Minn. 393).” 


But, says another, — when the United States originally acquired 
the lands did not the common law affix a riparian right thereto? 
The common law is a persistent thing. It has circled the globe. 
But it is not a straight-jacket into which may be thrust, willy-nilly, 
sovereignty itself. The common-law rule of riparian rights did not 
attach unless it was the law of the United States that it should at- 
tach. The United States never declared itself in favor of any such 
law expressly. The rights that it thus far has expressly defined by 
its statutes, as by theAct of ’66 and the Desert Act of ’77, have been, 
although in favor of other persons than the United States itself, 
rights of the contrary variety,— by appropriation. . Nor should the 
law of riparian rights be presumed to have attached by implica- 
tion grounded on any theory of its supposed desirability. Indeed, 
the implication would be the other way. The domain acquired by 
the United States was a vast one to which the common-law rule 
confining the use of waters to riparian lands was not adapted, and 
the expectation was that ultimately the domain would be organized 
into states and the latter admitted to the Union. Under such cir- 
cumstances how much better from an economic and a political point 
of view to regard the United States as owning no riparian rights 
in the waters but rather as possessing that larger power of sovereign 
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jurisdiction out of which could be created later on whatever water 
system and rights thereunder might prove the most desirable and 
to the states thereafter to be created the most acceptable! These 
considerations are sufficient to negative the idea that the common- 
law riparian rule became the law of the United States by any impli- 
cation based on desirability. Indeed, it isa rule of the common law 
itself to abolish a given one of its other rules when the reason for it 
ceases. Or, to put'the idea in a different tongue, — “Cessante ra- 
tione lege, cessat et ipsa lex.” 


But did not the treaties of cession, whereunder the public domain 
was acquired, vest in the United States a riparian property right? 
They do not say so,* and since the public domain acquired by the 
United States was public domain of the ceding nations the same 
considerations which render the riparian rule undesirable to the 
United States must have made it equally so to them. Further- 
more, the larger part of the lands of the arid West were acquired 
from old Mexico, and as to a considerable portion of such part, 
namely the portion once falling within the Mexican state of Sonora, 
the riparian rule did not exist, but, instead, the rule of appro- 
priation.® 


THE STATES SUCCEEDED TO THE SOVEREIGN JURISDICTION OF THE 
UNITED STATES, AND THEREFORE TO THE DISPOSITION 
OF THE WATERS 


When under our federal political system of divided sovereignty 
the priority states, California, Colorado, and the rest, were admitted 
one by one into the Union, they succeeded to the general sovereign 
jurisdiction formerly possessed by the United States over such of 
the running waters of the public domain of the United States as 
were within their respective boundaries.* Although speaking not of 
water but of another of the natural media, Mr. Justice White said, 
in Geer v. Connecticut *" already once quoted: 





* Guadaloupe Hidalgo, 9 Stat. L. 928; Louisiana Purchase, 7 Fed. St. Ann. 542; 
Boundary Treaty, 7 Fed. St. Ann. 587; Gadsen Purchase, 7 Fed. Stat. Ann. 704. 

% Boquillas Land & Cattle Co. ». Curtis, supra n. 15. 

% Geer v. Connecticut, 161 U. S. 519, 527, 528; Pollard ». Hagan, supra n. 21. 
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“Undoubtedly this attribute of government to control the taking of 
animals ferae naturae, which was thus recognized and enforced by the 
common law of England, was vested in the colonial governments, where 
not denied by their charters, or in conflict with grants of the royal prerog- 
ative. It is also certain that the power that the colonies thus possessed 
passed to the states with the separation from the mother country, and 
remains in them at the present day, in so far as its exercise may be not 
incompatible with, or restrained by, the rights conveyed to the federal 
government by the Constitution.” 


The succession of the state in respect to the running water was to 
power, not to property, for of the latter the United States had none. 

Out of the power thus acquired the states could, as could and did 
the United States before them, create property rights in the use of 
the waters, — could determine the water system and dispose of 
water rights thereunder. The exercise of this power would be sub- 
ject only to such appropriation rights as the United States prior to 
the statehood of any given state had already created, upon appro- 
priations being made under federal statutes, notably those of ’66 
and of ’77, above referred to, when agreeable to “local customs, 
laws and decisions.”’** The old appropriation rights did not harass 
or annoy the states in the exercise of the new power, for the creation 
of the rights had been by the federal statutes themselves conditioned, 
as we have seen, upon agreeableness to “local customs, laws and 
decisions of court” and the conferment of state sovereignty did not 
change the local popular will or policy favoring the priority system. 


ANALYSIS OF FURTHER AUTHORITIES 


We ought to analyze further some of the federal statutes already 
referred to, and also a number not even mentioned, to ascertain 
how well they square with the main propositions advanced in this 
discussion, but the analysis would require more time than the 
occasion permits. I can only say that the statutes in the njain 
appear to be consistent with what has been advocated here, ‘and 
that where they are not, they amount at most to implied declara- 
tions that there exists in Congress a power of determining who may 
acquire property rights in the waters or in their use, and the terms 
of the acquisition. Such declarations are without effect*on the 
states, for the power referred to passed along with other powers of 


% A. C., July 26th, ’66. 
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general sovereign jurisdiction to the states, upon the conferment 
of statehood. When once a state has come into being any and all 
subsequent declarations by Congress, either of ownership or of 
powers of disposition, come too late. The sceptre has passed. 


CONCLUSION 


If what has been advocated here is true we now have reached the 
following conclusions: first, that the United States acquired from the 
ceding nations sovereign jurisdiction over the running waters but not 
property in them or in their use; second, that prior to conferment of 
statehood upon the priority states the United States never exercised _ 
this jurisdiction to create in itself a general proprietary right either 
riparian or by appropriation or otherwise, but only to create appro- 
priation rights in others where agreeable to “‘local customs, laws and 
decisions;’’ third, that when the priority states were admitted to 
the Union they succeeded the United States in the general sovereign 
jurisdiction over the waters, with no property interest therein or in 
the use thereof outstanding in favor of the United States; fourth, 
that this sovereign jurisdiction acquired by the priority state is 
subject to three restrictions, sovereign not proprietary in character, 
one of them being that the United States may not in the case of an 
interstate stream deprive the other state or states of its or their 
“equitable” portion of the water of the stream, another being 
that navigability of navigable streams must not be impaired, and 
the last being subjection to priority rights created by the United 
States in appropriators prior to statehood; fifth, that under and by 
virtue of the sovereign jurisdiction thus acquired and to the limi- 
tations mentioned, the state became the lawful disposer of the 
waters; with power to select any water system desired, whether 
priority, riparian, or, probably, as in the California-doctrine states 
(and notwithstanding the unsound legal reasoning of that doctrine, 
to say nothing of its economic inconsistency) the priority and ripa- 
rian combined, to determine the persons who could acquire rights 
under the system chosen, the purposes for which the acquisition 
could be made and the incidents thereof; and with power in the 
Colorado-doctrine states to dispose, to the exclusion of the federal 
government, of all the waters not then or yet appropriated. 

L. Ward Bannister. 


DENVER, COLORADO. 
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ANOTHER WORD ABOUT THE EVOLUTION OF THE 
FEDERAL REGULATION OF INTRASTATE RATES 
AND THE SHREVEPORT RATE CASES 


M* COLEMAN’S studious and painstaking article! in the 
November, 1914, number of the REviIEw on the “Evolu- 
tion of Federal Regulation of Intrastate Rates: The Shreveport 
Rate Cases,” and his criticism of the Supreme Court’s decision in 
that case? and in the Minnesota Rate Cases,’ naturally impel us 
to a reconsideration of the theory upon which our system of preced- 
ent is based. His criticism of the court’s decisions in these two 
cases is based, not upon any inherent unsoundness or want of ex- 
pediency, as I understand it, but, rather, upon the alleged depar- 
ture from the rules the court had laid down in prior cases on this 
subject; and Mr. Coleman complains of the judicial legislation or 
“judicial amendment” of the Constitution which such departure 
involves. He finds this departure by assuming that the definition 
of the “regulation” of interstate and intrastate commerce, and 
of such “commerce” itself, was and is the same thing, inherently 
and in legal contemplation, at all times,— when Gibbons v. Ogden * 
was decided and at the date of these last pronouncements of the 
court on the subject. It is this rigidity of definition and lack of 
adaptability to changing or changed conditions which have 
brought so much criticism on the legal profession, from even the 
most intelligent layman; and the question to which I want to 
direct attention is whether such criticism is not sound and 
whether the Supreme Court is not demonstrating the greatest wis- 
dom in adopting changed definitions not only in respect of the 
“commerce” clause, but also as to many other legal subjects which 
changed economic and social conditions seem to require. 

Mr. Coleman’s criticism of the two decisions under consideration 
comes, in the last analysis, to this: The court has held consistently 
that purely intrastate or local matters are under the state’s control, 
as distinguished from that of the federal government; intrastate 





1 28 Harv. L. REV. 34. 2 234 U. S. 432 (1914). 
8 230 U. S. 352 (1913). 4 g Wheat. (U. S.) 1 (1824). 
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commerce is, physically and abstractly, severable from interstate 
commerce and has been held to be so by the Supreme Court; there- 
fore the federal government should not now be held to have the 
power to regulate or control intrastate commerce in any way by 
virtue of the power to regulate commerce betwixt the states. It 
is immediately discernible where the difficulty lies in this propo- 
sition: it lies in the fact that the minor proposition is irrelevant. 
The question that presses is, not whether interstate and intrastate 
commerce are capable of abstract or physical separation or have 
been held to be so at some past time, but, rather, whether, with the 
development of modern economic complexity and interdependence, 
the two have not actually come to such interrelation that the 
power to regulate the one necessarily involves and implies, if not 
an absolute power to regulate the other, yet an incidental power 
to affect it seriously. If this question is answered in the affirmative, 
the decisions of the Supreme Court will be found entirely consist- 
ent. From the time of the earliest decisions the court has held 
that the federal government has the power to regulate interstate 
commerce, even though such regulation involved an incidental 
control of or effect upon some matter of purely local concern. Ini- 
tially there was no such intimate relation betwixt interstate and 
intrastate commerce as made them inseparable in certain aspects. 
Accordingly it was held that Congress could not regulate or affect 
intrastate commerce under the guise of regulating interstate com- 
merce. But in time the fact changed: state and interstate com- 
merce became wellnigh inextricably intertwined, and with the 
change of fact the decision of the court changed, as it necessarily 
had to do to preserve the principles underlying the whole chain of 
decisions, 7. e., the supremacy of the federal control of interstate 
commerce. In a word, then, my text is the desirability of adherence 
to the big principle underlying precedent decisions, rather than 
to the letter of such decisions. Changes of economic or social con- 
ditions often make this slavish adherence to the letter of the prior 
decision the widest departure from the principle which underlay 
the earlier cases. Perhaps the greatest glory of our common-law 
system of precedent has been that the stress laid on principles, 
rather than on the letter, of the earlier decisions has tended to give 
us a set of flexible rules which can be made to fit our advancing 
civilization without the disturbance incident to the formal abro- 
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gation of the old laws and the adoption of new ones, such as we 
find in the case of written statutes. | 

The objection may be urged, that in the subject under discussion 
we are dealing with a written constitution and that, consequently, 
there is no proper place for the application of the flexibility we 
admire in the common law and which, I believe, the Supreme 
Court is rightly applying in these commerce-clause decisions. 
Indeed Mr. Coleman specifically urges this when he complains of { 
“judicial amendment.” But, I submit, there is quite as much 
place for this laudable adaptability in the case of the definition 
and application of a big, sweeping phrase, like this “regulation of 
commerce among the states” in our fundamental law, as in the 
general adjustment and settlement of private rights by the courts 
where there is no written rule or statute. In each case the desid- 
eratum is a consistent continuity of principle. To be sure, in each 
of the two classes of cases the reasons for desiring this consistency 
or continuity may be different, and, I have no doubt, are so; but 
this divergence does not change the community of aim. In the 
ordinary common-law cases, the object is to get a workable rule 
which people can reasonably know in advance and to which they 
can make their conduct conform, without hindrance to the normal 
development of a growing and advancing civilization. In the 
case of the construction of the constitutional provision, the object | 
the court must hold before its eyes continually is the fulfillment 
of the idea of the Constitution makers, even though the literal 
application has been rendered impossible by changing or altered 
conditions. And, it seems to me clear, it is the duty of the court 
to see to it that this big purpose is carried out, rather than to aid 
in the defeat of such purpose by the application of some prior 
decision really based on different facts. 

There can be no doubt that our Constitution makers,— or 
some of them at least, — foresaw the tremendous and far-reaching 
import of this commerce clause, even though they could not antici- 
pate all the details of the development of interstate commerce. 
That great statesman, Alexander Hamilton, in drafting the address 
to the states of the Annapolis convention in 1786, says:° } 


“They [the Commissioners] have been induced to think that the 
power of regulating trade is of such comprehensive extent, and will enter 





5 Alexander Hamilton’s Works (Senator H. C. Lodge’s 2d Fed. ed., 1904), p. 337. 
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so far into the general system of the federal government, that to give it 
efficacy, and to obviate questions and doubts concerning its precise 
nature and limits, may require a correspondent adjustment of other 
parts of the federal system.” 


In other words, even at that early date and before the Constitu- 
tion had been even framed or formulated, Hamilton and his fellow- 
commissioners understood that the scope and extent of the power 
to regulate interstate commerce was very broad. It seems also a 
fair inference that Hamilton and his co-commissioners had some 
glimmering at least of the possibilities of development of inter- 
state commerce. I do not mean that they could foresee the time 
when the artificial barrier of the state lines should practically 
cease for the purposes of trade, but it is clear that they had in 
mind the tremendous development of interstate commerce; and 
there can be no doubt that they intended to vest in the federal 
government the most absolute control of interstate commerce, no 
matter how broad and extensive such development might prove 
to be. 

Now, consider for a moment the change of fact with reference 
to this commerce to which I have alluded. At the time of the adop- 
tion of the Constitution the bulk of the trade which existed in the 
United States was unquestionably intrastate. There had been no 
- general development of the means of transportation whereby a 
general and complete interstate commerce was possible. Trans- 
portation could be conducted only by means of stage coaches and 
boats, and these means of transit were so slow and inadequate that 
any general commerce betwixt the residents of one state and those 
of another was very limited. In this condition of affairs it was no 
difficult matter for the federal government to regulate interstate 
commerce without touching the entirely distinct and disassociated 
trade existing within the different states, and, conversely, the 
states could regulate intrastate commerce without affecting inter- 
state commerce to any appreciable extent. With the introduction of 
railroads, however, the situation changed. It became as easy for a 
man in the distant West to buy his merchandise in New York or 
Boston as it had been in the early days for the merchant in the 
interior of the state of New York or of Massachusetts. And with 
the development of the railroads the time has come when their 
entire system of transportation, both of freight and passengers, 
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largely consists of interstate commerce and is laid out and planned 
on that basis. With such a preponderance of interstate business it 
is self-evident that any extensive effort on the part of the different 
states which the railroad traverses, to lay down rules and regulations, 
though in terms purporting to regulate only the intrastate business, 
necessarily and vitally affects the larger interstate business which 
the road is doing. With this fact, and the further indubitable fact 
that the Constitution makers intended Congress and the federal 
government to have absolute and entire control of interstate com- 
merce, it seems clear that the power of the federal government under 
the commerce clause must go so far as to give the federal gov- 
ernment power, if necessary and advisable, to prohibit such con- 
flicting regulation on the part of the states. 

The decisions of the Supreme Court in the Shreveport Rate Case 
and the Minnesota Rate Cases, thus, involve nothing more than a 
recognition by the court of the changed conditions and facts in 
respect of the character of the commerce of the country and the 
consequent necessity for a change in ruling as to the scope of the 
power to regulate commerce between the states. In other words, 
these decisions represent.a real adherence to the principle of the 
supremacy of the power of the federal government over interstate 
commerce, which principle, I believe, has been laid down practically 
from the outset. 

I think an examination of the decisions of the Supreme Court 
involving construction of the other various sections and clauses of 
the Constitution in respect of the police power, due process, taxa- 
tion, and the like, discloses the same sound tendency to go behind 
the letter to the spirit and to make the line of precedent one of 
principle rather than of details. This tendency, I am sure, we 
must all approve, and laud in this “hour of trial” of our pro- 
fession and system. 

John S. Sheppard, Jr. 


New Yorx« Criry. 
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DECLARATIONS CONCERNING MENTAL StTaATE. — In the present state 
of change in the law one may expect to find the rules of evidence being 
unwittingly bevelled off and whittled away wherever they appear to im- 
pede unnecessarily the path to truth. But even so, the decision of the 
English House of Lords in Lloyd v. Powell Duffryn Steam Coal Co., Lid., 
[t914] A. C. 733, is somewhat disquieting in the results to which it 
seems to lead. In that case one alleged to be an illegitimate posthu- 
mous child of a deceased workman was suing for compensation for 
the death of his father as a dependent under the English Workmen’s 
Compensation Act.! Declarations of the deceased to the mother and 
to others, admitting that he was the father of the child, and declaring 
his intention to marry the mother, were held admissible to prove pater- 
nity and dependency.” 





1 6 Edw. VIL., c. 58. 


2 The county court judge had ruled that the declarations were admissible as . 


admissions against the pecuniary interest of the deceased. The Court of Appeal 
reversed him on this point. Lloyd »v. Powell Duffryn Steam Coal Co., [1913] 
2 K. B. 130. ‘The House of Lords, without disapproving the reasoning of the Court 
‘of Appeal, held that the declarations were admissible on the grounds discussed infra. 
It is interesting to note the strictness of the House of Lords in treating the exception 
as to admissions against interest, while at the same time apparently throwing wide 
the gates under the other exception. In view of the father’s statutory duty to support 
his illegitimate child, his pecuniary interest would seem to be sufficiently close to 
warrant the admission of the declarations on that ground. Halvorsen ». Moon & Kerr 
Lumber Co., 87 Minn. 18, 91 N. W. 28. Certainly the arbitrary limitations placed 
upon this exception by the Court of Appeal seem undesirable. 
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Under the English Workmen’s Compensation Act dependency is a 
question of fact, turning upon the question, whether there was “a 
reasonable anticipation that the applicant would be maintained by his 
father.” * Upon this issue the deceased’s intention to marry the girl 
and provide a home for her and the child was clearly relevant, and 
under the rule of Mutual Life Ins. Co. v. Hillmon* contempora- 
neous declarations by the deceased were admissible to prove that in- 
tention. In admitting the declarations on this issue, therefore, the House 
of Lords were, in effect, only applying an exception to the hearsay rule 
already well recognized, although not universally accepted, in this 
country. 

But of the four lords who read opinions in the House, Lord Moulton 
alone seemed disposed to confine the admission of the declarations to 
the issue of dependency.’ The three others go the full length of admit- 
ting the evidence on both issues. Their reasoning on the issue of pater- 
nity, as on the other issue, appears to be, that the mental attitude of the 
deceased toward the mother and her unborn child was relevant upon 
the issue of whether he was the father of the child, and that mental 
attitude could be shown by contemporaneous declarations.’ If their 
lordships mean by this that declarations are admissible to prove,a con- 
temporaneous state of mind merely because that state of mind logically 
tends to prove a material existing fact, are they not making the excep- 
tion to the hearsay rule as broad as the rule itself? If A.’s promise to 
marry B., or his statements to others indicating his belief that he is 
the father of B.’s child (and the opinions in the principal case make no 
distinction), are admissible to prove that belief, and that belief is ad- 
missible to prove paternity, why is not A.’s direct statement, “I am the 
father of B.’s child,”’ admissible for the same purpose? And if that is so, 
what declarations are not admissible?’ If, on the other hand, they 
mean, as may be inferred from Lord Atkinson’s opinion,® that any 





3 New Moncton Collieries, Ltd. v. Keeling, [1911] A. C. 648; Schofield v. Orrell 
Colliery Co., Ltd., [r909] 1 K. B. 178, affirmed [1909] A. C. 433. The court so treated 
it in the principal case. [1914] A. C. 733, 751, [1913] 2 K. B. 130, 143. The act ex- 
pressly includes illegitimate children under possible dependents. Sec. 13. 

4 145 U.S. 285. ‘Whenever the intention is of itself a distinct and material fact 
in a chain of circumstances, it may be proved by contemporaneous oral or written 
declarations.” Gray, J., p. 295. Accord, Commonwealth v. Trefethen, 157 Mass. 
180, 31 N. E. 961; and cases collected in 3 WicMoRE, EvENCE, § 1725, n. 1; SuP- 
ripe! § 1725, n.1. Contra, Siebert v. People, 143 Ill. 571, 32 N. E. 431; Chicago 
& E. I. R. Co. v. Chancellor, 165 Ill. 438, 46 N. E. 269. But see Burton v. Wylde, 
261 Ill. 397, 103 N. E. 976. "See also 27 Harv. L. Rev. 761. It is doubtful how far 
this exception has been recognized heretofore in the English courts. See Rex v. Thom- 
son, [1912] 3 K. B. 19; Putpson, EvIDENCE, 66. 

5 The four lords were Earl Loreburn, Lord Atkinson, Lord Shaw of Dunfermline, 
and Lord Moulton, no one of whom is an English common-law judge. 

® It may be that the English law recognizes a special exception to the hearsay rule 
as to declarations of the alleged parents in all cases in which the question of legitimacy 
or paternity is in issue, even when these declarations are not so connected with con- 
duct as to be a part of the res gesta. See 1 WiGMoRE, EVIDENCE, § 269 and cases there 
cited. The Aylesford Peerage,11 A.C.1. But see Legge ». Edmonds, 25 L. J. Ch. 125. 

7 For a full and careful discussion of this question see an article by Mr. Eustace 
Seligman, 26 Harv. L. Rev. 146. 

8 “The proposal to marry and the acceptance of it may, of course, be made by’ 
word of mouth, but the making and the acceptance of it are acts, matters of conduct, 
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conduct, verbal or non-verbal, which affords a strong circumstantial 
inference ® to the truth of an existing fact, apart from the credit of the 
speaker or actor, is admissible to prove that fact, and not within the 
hearsay rule at all,!° are they applying an existing rule, or are they 
making a new one? And if this is their meaning, is clearness of thought 
likely to be promoted by cloaking the result, as Lord Shaw does,” in 
the obscurity which surrounds the term res geste ? ” 

The common law so feared the misuse of hearsay evidence by the 
jury that it excluded all declarations which might induce that body to. 
accept the credit of someone not a witness under oath and subject to 
cross-examination.'® Under the exception to this rule as applied in the 
Hillmon case,“ the only thing that can possibly be taken on the credit 
of the declarant is the existence of the mental state, and the exception 
recognizes the necessity of proving this by hearsay evidence.“ The 
inference from the mental state to the future act is solely circumstantial 
with no possibility of the jury taking the truth of that fact on the credit 
of the declarant. Where, however, the mental state is offered to prove 
an existing fact, the inference is not solely circumstantial, but there is 
grave danger of the jury’s taking the truth of the fact on the credit of the 
declarant. In other words, the objection is not to the proof of the 
mental state, but to the use which is made of it after it is proved. 
The logical result of the opinions in the House of Lords would seem to 
be, that wherever the circumstantial inference is sufficiently strong, 
the danger of the misuse of the evidence by the jury will be disregarded, 
and the declarations will be admitted. This may be a desirable result, 





and strong pieces of evidence on the issue of paternity, inasmuch as they show the 
character in which the parties regarded the child en ventre sa mére, and desired to treat 
it.” Lord Atkinson, p. 740. 

“‘ [The] significance [of these declarations] consists in the improbability that any 
man would make these statements, true or false, unless he believed himself to be the 
father of the child.” Lord Atkinson, p. 741. 

® For a discussion of the distinction between a circumstantial and a testimonial 
use of evidence, see 26 Harv. L. REV. 151, 152. 

10 Both Professor Wigmore and Mr. Phipson seem to hold a similar view as to such 
declarations when admitted merely to prove a mental state, itself in issue. 3 WIGMORE, 
Evmence, §§ 1715 ef seg.; Purpson, EVIDENCE, pp. 50 ef seg. Mr. Taylor also con- 
sidered such declarations as entirely outside the hearsay rule. TAyLor, EVIDENCE, 
§§ 580 et seg. But see Gutson, PHiLosopHy oF PRoor, pp. 315, 316. The court in 
Commonwealth v. Trefethen, supra, were troubled by similar considerations. 157 
Mass. 180, 188, 31 N. E. 961, 964. See also Cornelius v. State, 12 Ark. 782, 807. 

11 “Tn a question of status, I am of the opinion that such statements, proved to 
have been made at the time and in the circumstances such as occurred in the present 
case, are part of the res geste equally with actual contracts entered into by the de- 
ceased or conduct apart from words, both of which contracts and conduct could un- 
doubtedly have been proved.”’ Lord Shaw of Dunfermline, p. 748. 

12 For a discussion of the confusion in the law with regard to the use of this term 
and the exception it is erroneously used to describe, see THAYER, LEGAL Essays, 207; 
PRELIMINARY TREATISE ON EVIDENCE, 522, 523; 3 WIGMORE, EvIDENCE, §§ 1745- 
1797. 

” See THAYER, LEGAL Essays, 266; PRELIMINARY TREATISE ON EVIDENCE, 518, 519; 
CASES ON EVIDENCE, 2 ed., 310, n. 1; PHIPSON, EVIDENCE, 211; 26 Harv. L. REv. 153. 

4 Mutual Life Ins. Co. v. Hillmon, supra. 

16 See 3 WicMORE, EvIDENCE, § 1714. 

16 TEAYER, CASES ON EVIDENCE, 2 ed., 670, n. 1; LEGAL Essays, 265; 1 WIGMORE, 
EvmENceE, § 267. 
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but it involves a judicial recasting of the hearsay rule, not avowed, nor, 
apparently, recognized by the Law Lords, and within the scope of leg- 
islation rather than judicial decision.” 





THe LIABILITY OF A RE-INSURER. — A recent case in the Court of 
Appeal marks an important step in the development of the English law 
of re-insurance.! A guarantee society which had re-insured one of its 
risks, was unable to meet the liabilities arising under this guarantee. 
It was held that the basis for calculating the re-insurance company’s 
obligations to the guarantee society was not the rateable sum which the 
guarantee society was able to pay, but was the actual liability of the 
guarantee society. In re Law Guarantee Trust and Accident Society, 
L., [1914] W. N. 291.2. Although this result is supported by the weight 
of American authority,* its adoption by a new jurisdiction must be 
viewed with regret. It is submitted that there is no ground upon which 
the rule can be reconciled with the principle that insurance is essentially 
indemnity. If the re-insurer’s payment of the insurer’s full liability 
were handed over intact to the original insured, who sustained the loss, 
there could be no objection on this score. But it is properly held in 
most jurisdictions that the original insured has no claim upon the pro- 
ceeds of the re-insurance policy as such. Consequently if an insolvent 





17 There is, nevertheless, a tendency in some courts and text writers, of whom Pro- 
fessor Wigmore is an eminent example, to approach the hearsay rule from an a priori 
viewpoint. The late Professor James B. Thayer was without doubt the leading ex- 
ponent of the historical treatment of the rule. PRELIMINARY TREATISE ON EVIDENCE, 
522, 523. This difference in attitude seems to explain the conflict of opinion con- 
cerning the extent of the exception here under discussion. For a good contrast of the 
two viewpoints compare the opinions of Sir George Jessel and Lord Justice Mellish 
in Sugden v. Lord St. Leonards, 1 P. D. 154. 


1 The development of the English law of re-insurance was retarded by the Statute 
of 19 Geo. II, c. 37, § 4 (1746), prohibiting such contracts. It was not repealed until 
30 & 31 VIcT., c. 23 (1868). 

2 In one previous case the re-insured was allowed to recover more than his loss, 
but the only point argued was whether payment of the loss was a condition precedent 
to recovery. In re Eddystone Marine Ins. Co., [1892] 2 Ch. 423. 

’ The American law was established by Hone »v. Mutual S. Ins. Co., 1 Sandf. 
(N. Y.) 137 (1847), aff’d sub nom., Mutual S. Ins. Co. ». Hone, 2 N. Y. 235, following 
two Marseilles Commercial Court cases. (See EMERIGON ON INSURANCES, Meredith’s 
ed., c. 8, § 14.) Accord, Norwood v. Resolute F. Ins. Co., 47 How. Pr. (N. Y.) 43; 
Blackstone v. Allemania F. Ins. Co., 56 N. Y. 104; Fame Ins. Co.’s Appeal, 83 Pa. 
St. 396; Goodrich & Hick’s Appeal, 109 Pa. St. 523; Consolidated, etc. Ins. Co. 2. 
Cashow, 41 Md. 59; Strong v. American, etc. Ins. Co., 4 Mo. App. 7; see Strong 2. 
Pheenix Ins. Co., 62 Mo. 289, 297; Cashaw »v. N. W. National Ins. Co., 5 Bliss (U. S.) 
476; Providence, etc. F. Ins. Co. v. Atlanta, etc. F. Ins. Co., 166 Fed. 548. Semble, 
In re Republic Ins..Co., 20 Fed. Cas., No. 11,705; Allemania Ins. Co. v. Firemen’s 
Ins. Co., 209 U. S. 326. Cf. n. 14 infra. 

4 May, INsuRANCE, 4 ed., § 2. 

5 Where the policies of one insurance company are assumed by another, the policy- 
holders may recover against the latter on the principle of Lawrence v. Fox, 20 N. Y. 
268: Johannes v. Phoenix Ins. Co., 66 Wis. 50; Glen v. Hope M. Ins. Co., 56 N. Y. 
379. 
® Herckenrath v. American M. Ins. Co., 3 Barb. Ch. (N. Y.) 63; Consolidated, etc. 
F. Ins. Co. v. Cashow, supra; Goodrich & Hick’s Appeal, supra. One case gives the 
original insured a right to the proceeds of the policy on the analogy of the creditor’s 
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insurer against whom there is a claim recovers its amount from the re- 
insurer, he can only be compelled to pay a pro rata dividend thereon to 
the insured. The insolvent estate is not merely indemnified by the re- 
insurance, but makes a profit equal to the difference between these two 
payments.’ 
- No such bonanza to the re-insured and his creditors is expressly pro- 
vided for in any of the re-insurance policies which have been litigated. 
The courts reached the result by construing general terms of the contract. 
It was clear that the parties never intended payment by the original 
insurer to be a condition precedent to his recovery from the re-insurer.® 
Therefore an insolvent insurer who had incurred a loss which he would 
be unable to pay in full, was at once entitled to recover something from 
his re-insurer. Unless this recovery were for the full amount of his /ia- 
bility to the original insured, there would apparently be an endless mul- 
tiplicity of suits. The insolvent would recover the amount of the divi- 
dend his assets were able to pay. This recovery would constitute a new 
asset, which must be divided pro rata among all the creditors, including 
the insured. For the amount so paid to the insured, a further claim 
would arise against the re-insurer, and so on ad infinitum. To avoid 
this multiplicity of suits, the courts compelled the re-insurer to pay the 
full amount of the liability to the re-insured.® This apparent danger 
from multiplicity of suits would also afford a plausible ground for the 
decisions allowing a full recovery against the re-insurer, even though 
the insolvent re-insured has paid the original insured a dividend before 
bringing suit.!° But the courts have preferred to explain these cases as 
a “necessary consequence” of the insurer’s right to recover in full, if 
he had elected to sue the re-insurer before making any payment at all." 
Is it a mecessary consequence? A solvent insurer has the same right to 
sue before making payment. Yet if he brings suit after effecting a settle- 
ment for less than his full liability, his recovery is confined to the amount 
of the settlement.” This affords a complete indemnity and leads to no 





rights in equity to securities given by the principal debtor to the surety. Hunt ». 
N. H. Fire U. Ass’n, 68 N. H. 305, 38 Atl. 145. This must be regarded as erroneous. 
The creditor derives his right from the presumption that the party ultimately liable 
to him transferred the securities to the party secondarily liable as a provision for the 
payment of the debt. But the re-insurer is not ultimately liable to the original in- 
— before the policy is issued and consequently the foundation of the equity is 
absent. 

7 This is sometimes disguised under the term “indemnity against liability.” But 
no true indemnity can leave the one indemnified more than whole. 

8 See Allemania Ins. Co. v. Firemen’s Ins. Co., supra, 332. 

® The principal case seems to have gone on the further ground that the re-insured 
should recover the amount on which premiums have been paid. But if a house worth 
$5,000, insured for its full value, suffers $3,000 damage, no lawyer would argue that 
$5,000 should be recovered because premiums were paid on that amount. 

10 Providence, etc. F. Ins. Co. v. Atlanta, etc. F. Ins. Co., supra; Consolidated, etc. 
Ins. Co. ». Cashow, supra. 

1! Tt has also been suggested that a recovery of the full amount is justified if the 
claim against the re-insurer for the full amount was included among the insolvent’s 
assets when the pro rata share of the original insured was calculated. May, INSURANCE, 
4ed., § 11 a. This begs the question, which is whether the insolvent’s estate has any 
right to include a claim for the full amount among its assets. 

2 Tilinois, etc. F. Ins. Co. v. Andes Ins. Co., 67 Ill. 362; contra, Gantt v. American 
C. Ins. Co., 68 Mo. 503. 
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multiplicity of suits. It seems, therefore, that recovery in full is a neces- 
sary consequence of the right to recover in advance, only where the 
courts feel that any other result would produce interminable litigation. 

But in fact the practical difficulty of innumerable suits which turned 
the courts aside from the fundamental canon for the construction of an 
insurance contract, was nothing but a figment of the judicial imagina- 
tion. The total sum of the judgments in this infinite series of suits may 
be calculated in advance with the aid of a comparatively simple formula.” 
This amount could be collected in a single action against the re-insurer, 
which could be brought prior to any payment to the insured. It fur- 
nishes an exact equitable measure of the re-insurer’s liability, and affords 
the re-insured every protection which is consistent with the nature of 
a contract for indemnity against loss.“ There is therefore no reason 
why the courts should, by construction, incorporate into the insurance 
policy a provision that the re-insurer shall be liable to the insolvent re- 
insured for the full amount of the insolvent’s liability. 

It is further submitted that if a clause in the policy expressly bound 
the courts to this construction, it should render the policy void in its 
inception. The provision would bé a direct incentive to the creditors 
of an insolvent insurance company to destroy all its risks which had 
been re-insured in a solvent company. Such a contract tempting a man 
to transgress the law is void.® 





STATE CONTROL OF FOREIGN CORPORATIONS VERSUS THE JURIS- 
DICTION OF THE FEDERAL Courts. — “The judicial power shall ex- 
tend . . . to controversies . . . between citizens of different states.” ! 
Within this clause a corporation is treated substantially as a citizen of 
the state of its incorporation.? But it has long been held that a foreign 
corporation cannot claim the “privileges and immunities of citizens” 
within Art. IV., § 2 of the Constitution, and that states other than that 
of incorporation can totally exclude it or impose such conditions as 
they choose upon the privilege of doing business within their borders.’ 





18 Let a = total liabilities of insolvent insurer; b = his liability to the insured whose 
risk has been re-insured; c = assets of the insurer, exclusive of his claim upon the re- 


insurer. The sum will be represented by the formula S = — .The mathematics 


of this may be found worked out in 15 Harv. L. REv. 866. 

14 The above formula, when applied, will be found to require the re-insured to pay 
in full whenever such payment will enable the re-insured to meet all his obligations. 
This is probably the state of the facts in the following cases: In re Republic Ins. Co., 
supra; Allemania Ins. Co. v. Firemen’s Ins. Co., supra. The re-insured therefore will 
be kept from insolvency arising from the re-insured loss. But if notwithstanding pay- 
ment in full by the re-insurer the re-insured would remain insolvent, the formula re- 
quires the re-insured to pay only the amount which the original insured can recover. 
The re-insurance would thus leave the estate of the re-insured as well off as if the origi- 
nal risk had never been contracted. 

4 See Hunt v. N. H. Fire U. Ass’n, 68 N. H. 305, 309, 38 Atl. 145, 147. 


1 ConstiTuTION, Art. ITI, § 2. 

2 See St. Louis & San Francisco Ry. Co. v. James, 161 U. S. 545. 

3 Paul v. Virginia, 8 Wall. (U. S.) 168. See Bank of Augusta v. Earle, 13 Pet. 
(U. S.) 519, 586. 
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To what extent may a state in the ostensible exercise of these wide 
powers indirectly impair the jurisdiction of the federal courts as defined 
in the Constitution and laws of the United States by exerting pressure 
on foreign corporations to restrain them from invoking that jurisdiction? 

Two questions are well settled by the authorities. First, acquisition 
of permanent and tangible property within another state, with express,‘ 
and perhaps with implied,’ license, causes a foreign corporation to become 
“‘a person within the jurisdiction,” entitled to the “equal protection of 
the laws” guaranteed by the Fourteenth Amendment. Consequently, 
a subsequent state statute providing for its expulsion for resorting to 
the federal courts, without likewise providing for terminating the privi- 
leges of domestic corporations, is unconstitutional, independently of 
its interference with the federal courts.6 Such might well be the basis 
of a recent decision which reaches a like result on other grounds. West- 
ern Union Telegraph Co. v. Frear, 216 Fed. 199 (Dist. Ct., W. D. Wis.).” 
Second, it is clear that no state statute, nor any agreement made pur- 
suant thereto, can in any way enlarge ® or impair ® the jurisdiction of 
the United States courts, if suit is nevertheless brought therein. But it 
has been held, where a foreign corporation has acquired no permanent 
tangible property within a state, though having done business therein, 
that a subsequently passed statute providing for its expulsion upon a 
resort to the United States courts is not unconstitutional,” the reason 
given being that the corporation having no right to remain, may not cavil 
at the reason of its dismissal. With these decisions it is difficult to recon- 
cile another, holding that if an agreement not to resort to the federal 
courts be exacted as a condition precedent to the granting of a license 
to do business within the state, the illegality of such a condition pre- 
cedent renders unconstitutional the imposition of a penalty for doing busi- 





4 Southern Ry. Co. v. Greene, 216 U. S. 400. 

5 See concurring opinion of White, J., in Western Union Telegraph Co. v. Kan- 
sas, 216 U. S. 1, 48. 

6 Herndon v. Chicago, R. I. & P. Ry. Co., 218 U. S. 135; Roach »v. Atchison, T. & 
S. F. Ry. Co., 218 U.S. 159. A license to do business issued to a foreign corporation 
may sometimes also amount to a contract not to discriminate against it, which the 
state cannot constitutionally impair by later legislation. American Smelting & Re- 
fining Co. v. Colorado, 204 U. S. 103. Quere, if it would not be discriminatory to 
penalize the exercise of the right to invoke federal jurisdiction only in those cases 
where it arises by virtue of the foreign citizenship of the corporation, in which cases 
the act would not be capable of application to domestic corporations ? 

7 See note 11, infra. For a statement of this and the other principal case, see 
RECENT CASES, p. 320. 

8 See Southern Pacific R. Co. ». Denton, 146 U. S. 202. 

® See Union Bank of Tennessee ». Jolly’s Adm’rs, 18 How. (U. S.) 503; Suydam ». 
Broadnax, 14 Pet. (U. S.) 67; Insurance Co. v. Morse, 20 Wall. (U..S.) 445; David 
Lupton’s Sons v. Automobile Club of America, 225 U. S. 480. 

10 Doyle v. Continental Ins. Co., 94 U. S. 535; Security Mutual Life Ins. 
Co. v. Prewitt, 202 U. S. 246. Though the distinction was not taken in these cases, 
it has later been said that ownership of tangible property and not merely the ownership 
of business good will is required to make a foreign corporation ‘“‘a person within the 
jurisdiction.” See Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 88. A possible 
reason for this somewhat unsatisfactory distinction is that good will depends for its 
value solely upon the privilege of doing business within the state, a privilege in it- 
self within the absolute control of the sovereign. See National Council »v. State 
Council, 203 U. S. 151, 163. 
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ness without the license. This case is not only not overruled” by the 
cases last cited, but has recently been cited with approval.” The net result 
seems to be that it is constitutional to use an absolute power of exclusion 
or expulsion to punish a failure to refrain from federal rights, but uncon- 
stitutional to bring the same pressure to bear to induce the making of an 
agreement whose vice is its tendency toward the same result. 

If, then, it be unconstitutional to require agreement to a condition 
not to resort to the federal courts, it must be because the condition is 
of itself unconstitutional. Accordingly, it would seem that the pres- 
ence of such a condition in a license issued to a corporation upon its 
entrance into a state could not prevent it, upon the acquisition of prop- 
erty, from becoming “a person within the jurisdiction” under the pro- 
tection of the Fourteenth Amendment, nor thereafter operate as an 
infirmity existing in the license ab initio to take it out from such pro- 
tection. However, a recent case, wherein a corporation had acquired 
property under a license terminable upon a resort to the United States 
courts, holds that upon later breach of the condition the corporation 
ceased to be a person within the jurisdiction, and so allows this dis- 
criminatory expulsion. State ex rel. Kimberlite Mining & Washing 
Co. v. Hodges, 169 S. W. 942 (Ark.). Even if the Fourteenth Amend- 
ment had not been violated, the result seems doubtful in the present 
state of the authorities. The cases permitting the expulsion of foreign 
corporations for seeking the federal courts “ have recently been cited 
only to be distinguished,” and it has since been held that a state can- 
not, by the threatened exercise of an absolute power of prohibiting the 
carrying on of intrastate business indirectly extort contributions meas- 
ured by the interstate business of a company engaged in both. More 
recent language of the court recognizing the inviolability of the constitu- 
tional right to invoke federal jurisdiction in proper cases,” and in an- 
other place, hinting at the unconstitutionality of imposing upon the 
entrance of foreign corporations conditions violating constitutional 
rights,!* makes one wonder whether indirect state attack upon the right 
to resort to federal courts will any longer be permitted.” 

1! Barron v. Burnside, 121 U.S. 186. The principal federal case based its result on 
this decision although the corporation had not expressly agreed in advance not to 
* sue in the federal courts. 

2 See Security Mutual Life Ins. Co. v. Prewitt, supra, 253. 

18 See Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 36. 

4 See note 10, supra. 

% See Harrison v. St. Louis & San Francisco R. Co., 232 U. S. 318, 333; Western 
Union Telegraph Co. v. Kansas, 216 U. S. 1, 45. 

16 Western Union Telegraph Co. v. Kansas, 216 U. S. 1; Pullman Co. ». Kansas, 
216 U.S. 56; Ludwig v. Western Union Telegraph Co., 216 U.S. 146. These cases are 
perhaps explainable on the ground that the inseparability of the interstate and intra- 
state business made the prohibition of the latter a burden upon the former. See 
Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 85, 86. - 

17 “|, . The states are in the nature of things without authority to penalize or 
punish one who has sought to avail himself of the federal right of removal on the ground 
that the removal asked was unauthorized or illegal.” White, C. J., in Harrison ». 
St. Louis & San Francisco R. Co., supra, at 329. 

18 “For example, a state may not say to a foreign corporation, you may do busi- 
ness within our borders if you permit your property to be taken without due process 
of law... .” Day, J., in Baltic Mining Co. v. Massachusetts, supra, 83. 


19 For a general discussion of similar conflicts between state and federal powers, 
see an article entitled “ Nullification by Indirection,” 23 Harv. L. REv. 441. 
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Ricut oF Master, LIABLE UNDER Emptovers’ Liasiiity ACT, TO 
REIMBURSEMENT FROM ONE WHO INJuRES SERVANT. — Though recovery 
has almost invariably been granted to anyone who has been intention- 
ally injured by being deprived of a contractual or similar right, through 
action upon a third party,’ nevertheless, except in the historically ano- 
malous suits for loss of services,? if such injury to the plaintiff was negli- 
gent and unintentional, though occasioned even by an intentional injury 
to a third person, recovery has generally been denied. Accordingly 
when an employer is compelled, under an employers’ liability act, to 
compensate his employee for an injury caused by the negligence of a 
third person, it is no surprise that a recent New Jersey case denies the 
right of the employer to recover from the tortfeasor. Interstate Tele- 
phone and Telegraph Co. v. Public Service Electric Co., 90 Atl. 1062.* 
But, with all question of the policy of the employers’ liability act aside, 
there seems to be no reason why recovery should be denied. In civil 
actions, since no question of punishment or correction is involved, no 
general distinction should be made between intentional injuries ‘and 
injuries caused by acting without “due care” when damage to the 
plaintiff is a foreseeable result. If the duty and the causation are clear, 
it is not a valid reason for denying recovery that the damage would not 
have occurred but for the existence of some obligation or some chance ~ 
of profit. 

Often, however, where the plaintiff thus suffers loss from injury to a 
third party, the injury to the plaintiff is not separate. Thus where the 
plaintiff has insured the injured party, if it is a true contract of indem- 
nity, the operation of the contract is merely to shift the burden of the 
primary injury to the plaintiff’s shoulders. In such cases, as, for ex- 
ample, marine and fire insurance, the plaintiff’s redress should therefore 
be by subrogation,® since to allow an independent recovery would make 
the defendant liable in two actions for a single harm.’ But in con- 





1 Lumley v. Gye, 2 L. & B. 216; South Wales Miners’ Federation ». Glamorgan 
Coal Co., [1905] A. C. 239; Walker v. Cronin, 107 Mass. 555; Hughes ». McDonough, 
43 N. J. 459; McNary v. Chamberlain, 34 Conn. 384. 

2 Husband suing for injury to wife: Brockbank v. Whitehaven Junction Ry. Co., 
7 H. & N. 834; Mewhirter v. Hatten, 42 Ia. 288. Father suing for injury to child: 
Dennis v. Clark, 2 Cush. (Mass.) 347; Dixon ». Bell, 5 M. & S. 198. See Hall ». 
Hollander, 4 B. & C. 660. Master suing for injury to servant: Ames v. Union Ry. 
Co., 117 Mass. 541; Berringer v. Great Eastern Ry. Co., 4 C. P. D. 163. The fact 
that the wife cannot sue for an injury to her spouse, nor a child for an injury to its 
parent, demonstrates that these cases are not distinguishable on the ground that the 
injury to the plaintiff is by deprivation of a relational as distinguished from a contrac- 
tual right. Feneff ». New York Central & H. R. R. Co., 203 Mass. 278, 89 N. E. 436. 

3 Anthony ». Slaid, 11 Metc. (Mass.) 290; Byrd v. English, 117 Ga. 191, 43 S. E. 
419; Dale v. Grant, 34 N. J. L. 142; Davis v. Condit, 124 Minn. 365, 144 N. W. 1089; 
see 27 Harv L. REv. 689. But see Metallic Compression Casting Co. »v. Fitchburg 
Ry. Co., 109 Mass. 277; Cue v. Breeland, 78 Miss. 864, 29 So. 850. The problem of 
liability’ when the plaintiff has been injured through being deprived of a chance of 
gain, is considered in the discussion of the case of Central Georgia Power Co. ». 
Stubbs, 80 S. E. 636 (Ga.), 27 Harv. L. REv. 689. 

4 A fuller statement of this — — in RECENT CASES, p. 333. 

5 See PoLtock, Torts, 9 ed., 

6 See Phoenix Ins. Co. 9. Erie '& Gasie Transportation Co., 117 U. S. 312; Home 
Mutual Ins. Co. v. Oregon Ry. & Nav. Co., 20 Ore. 569, 26 Pac. 857. 

7 That subrogation becomes valueless i in cases when some rule of law bars the in- 
sured from recovering from the tortfeasor, does not demonstrate that the harm to the 
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tracts for the payment of a compensation, not of an, indemnity, where, 
as in life and accident insurance, payment cannot be accurately ad- 
justed to the loss, the injury to the plaintiff is clearly additional to that 
to the party directly harmed, and subrogation is properly denied.® 
Unfortunately, direct remedy for the plaintiff’s separate injury has here 
been likewise refused. In the case of employers’ liability, the facts 
that the compensation is determined according to an arbitrary scale, 
and that only partial wages are paid during incapacity, strengthened 
by the analogy to life and accident insurance, clearly show that the 
compensation is in the nature of a bonus and not an indemnity.!® So 
no remedy by subrogation can be given. But if the fact of the servant’s 
employment is known, even under an optional form of employers’ 
liability act, it is abundantly foreseeable that an injury to him might 
involve an injury to his master. This injury to the master is therefore 
the proximate result of negligent injury to the servant," and a duty of 
care to the master likewise arises. Thus, although the principal case 
is in accord with the weight of authority in analogous cases, the prin- 
ciples of tort liability demand that direct recovery be granted. 

But does the policy of employers’ liability acts change this com- 
mon law situation? The broad scope and the essentially remedial 
nature of these acts demand that the fundamental purpose of the leg- 
islation be made operative by a liberal construction.” It is generally 





insurer is separate; it merely means that the harm which the insured has been able 
to shift to the insurer is an injury for which the law allows no recovery. 

8 Life insurance: Insurance Co. v. Brame, 95 U. S. 754. Accident insurance: 
tna Life Ins. Co. v. J. B. Parker & Co., 96 Tex. 287, 72 S. W. 168, 621. 

® Conn. Mutual Life Ins. Co. v. New York, etc. Co., 25 Conn. 265. 

10 See RuEGG, EmpLoyvers’ Liasizity, 6 ed., 360. For the schedule of payment 
under the New Jersey act in force in the principal case, see N. J. P. L., ror1, p. 133. 

11 See Jeremiah Smith, “Legal Cause in Actions of Tort,” 25 Harv. L. REv. 103, 

p. I14-123. 

PP is Many courts have enunciated a rule that statutes in derogation of the common 
law must be strictly construed. See State v. Cowper, 120 Tenn. 549, 533, 113 S. W. 
1048, 1049; Dean v. Metropolitan E. R. Co., 119 N. Y. 540, 547. A dictum in an old 
case applies this rule to a special statute very similar to an employers’ liability act. 
See Beeson v. Busenbark, 44 Kan. 619, 623, 25 Pac. 48, 49. The trend of present- 
day opinion, however, is increasingly against any such principle. See Professor 
Pound, “Common Law and Legislation,” 21 Harv. L. REv. 283. Furthermore, it 
is a generally accepted doctrine that remedial statutes must be construed liberally 
and so as to make the intended remedy effective. See Becker v. Brown, 65 Neb. 
264, 269, 91 N. W. 178, 180; Goss ». Cahill, 42 Barb. (N. Y.) 310, 315. Employ- 
ers’ liability acts, though imposing on the employer a new liability, are essentially 
remedial legislation. Cf. Va. & S. W. Ry. Co. v. Clower, 102 Va. 867, 871, 47 S. E. 
1003, 1004. Again, the large application of these acts makes a strong reason why 
they should be broadly interpreted. See Jeremiah Smith, “Sequel to Workmen’s 
Compensation Acts,” 27 Harv. L. REv. 235, 250, 330. In determining the extent of 
‘accidents arising out of and in the course of the employment,” the courts have un- 
failingly construed the acts very liberally. Trim District School Board ». Kelley, 
[1914] A. C. 667, see especially the opinion of Lord Haldane on p. 680; Riley v. Wil- 
liam Holland & Sons, [1911] 1 K. B. 1029; Moore v. Manchester Liners, [1910] A. C. 
498; In re Hurle, 104 N. E. 336 (Mass.); Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 
In two decisions, though maintaining the collateral common-law rights of the em- 
ployees, it was expressly declared that a liberal construction in favor of the employees 
must be given these acts. See Ryalls v. Mechanics Mills, 150 Mass. 190, 193, 22 
N. E. 766, 767; Colo. Milling, etc. Co. v. Mitchell, 26 Colo. 284, 287, 58 Pac. 28, 30. 
Indeed it has been argued that these acts have created a relational status between 
employer and employed. Dicey, Law AND PuBLic OPINION IN ENGLAND, 281-283. 
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conceded that this purpose is to cause the employer, who is able to 
transfer the burden to the consumer," to give a prompt and certain 
pecuniary relief to the workman who has been injured in his employ- 
ment. Though to allow the employer to recover from one employee 
for the negligent injury to another for which the act has forced the 
employer to pay compensation, would undeniably be to place upon the 
employee the burden of an industrial injury, the acts do not contem- 
plate giving the employee any other relief than compensation for in- 
dustrial casualties. A fortiori, a negligent stranger is not given any 
protection by the act.” That many of the recent statutes have ex- 
pressly given to the employer, to the extent ‘of the compensation paid, 
a right of recovery over against the tortfeasor, yet, with but three ex- 
ceptions, have not distinguished the negligent servant from the stranger, 
strengthens these conclusions." However, it is more consistent economi- 
cally to cause the industry as a part of the cost of production not only 
to supply relief to the incapacitated servant, but to assume the burden 
of all industrial injury of its employees. Hence, as legislation, statutes 
which forbid recovery by the employer against his negligent employee 
are preferable. Still the right of the master to recover on the prin- 
ciples of tort liability is not denied by the present statutes.!” 





TAXPAYER’S SUIT TO ENJOIN ELECTIONS ALLEGED NOT TO BE LEGALLY 
AUTHORIZED. — When a public official purporting to perform the duties 
of his office commits an illegal act, not only may the state call him to 
account by the exercise of the so-called prerogative writs,! but equity, 


at the suit of any person injured by the wrongful proceedings, will enjoin 
the violation of the plaintiff’s rights.2_ The authorities are in confusion, 





18 2 TAUSSIG, PRINCIPLES OF ECONOMICS, 326. 

14 See Professor Wambaugh, ‘‘Workmen’s Compensation Act,” 25 Harv. L. REv. 
129, 132. ; 

% This problem is dealt with at length by Jeremiah Smith in his article on “Sequel 
to Workmen’s Compensation Acts,” supra. 

16 Recovery over to the extent of the compensation paid is granted the employer 
without qualification in the following statutes: CaL. L. 1913, ch. 176; Conn. L. 1913, 
ch. 138; Int. Britt 841, 1913; Iowa L. 1913, ch. 147; KAN. L. 1911, ch. 218; Nes. L. 
1913, ch. 198; Nev. L. 1913, ch. 198; N. J. L. 1913, ch. 95; R. I. L. 1912, ch. 831; 
Wis. L. 1911, ch. 50; 60 & 61 Vict.,c. 37,§6. In New York, the right of subrogation 
is limited to cases where the tortfeasor was not in the same employ. L. 1913, ch. 81; 
ConsoLIpATED Laws, ch. 67. In Oregon and Washington the right of recovery over 
is limited to accidents away from the employer’s plant. Org. L. 1913, ch. 112; WAsH. 
L. 1911, ch. 74. 

17 The opinion in the principal case describes the compensation paid the employee 
as past wages, and therefore not subject torecovery. This, it is submitted, overlooks 
the fact that the obligation is contingent, be the compensation in the nature cf wages 
or otherwise, and therefore the liability thrust upon the employer is a damage which 
he would not otherwise have suffered. 


1 For a learned discussion of the relation of injunction to the legal prerogative 
writs, see State v. Lord, 28 Ore. 498, 510, 43 Pac. 471, 474. When the plaintiff has 
the alternative to apply for mandamus, he may be denied equitable relief. Larcom 
v. Olin, 160 Mass. 102, 35 N. E. 113. 

2 Crampton ». Zabriskie, ror U. S. 601; Osborn v. Bank of United States, 9 Wheat. 
(U. S.) 738; Board of Liquidation ». McComb, 92 U. S. 531. 
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however, as to the extent of the latter jurisdiction in such cases and the 
theory upon which the right to relief is based. Particularly conflicting 
are the decisions upon the right of a taxpayer to enjoin unauthorized 
acts by a state official which involve the expenditure of public funds and 
thereby affect the burden of taxation borne by the plaintiff. In a recent 
New York case a taxpayer was refused an injunction to restrain state 
election officials from proceeding with an election of delegates to a con- 
stitutional convention which was alleged not to be legally authorized. 
Schieffelin v. Komfort, 212 N. Y. 520.8 

In suits of this nature the jurisdiction of equity rests not upon the 
defendant’s breach of a “public trust,” although this is sometimes 
stated,‘ for of course it is not the sort of a technical trust the existence of 
which gives equity jurisdiction. It rests instead upon the invasion of 
the plaintifi’s right of substance, or, as it is commonly expressed, a 
property right. This is well shown by the fact that although there may 
be a breach of public duty, no injunction will be granted if the taxpayer 
can show no pecuniary damage.’ And as the courts cannot enjoin the 
state, either as such or as represented in its executive officers,® relief 
must be denied where the injury to the plaintiff is being caused by officers 
acting under valid authority but in abuse of the discretion given them.’ 
If, however, the act complained of is plainly unauthorized by law, as 
where it is the execution of an unconstitutional statute, the official in 
committing it does not represent the state and is as much subject to the 
decree of the court as a private person. In the principal case, illegality 
of both kinds was alleged: in counting the ballots cast for and against 
holding the convention, and in having held the first election under an 
unconstitutional statute. Equity could not take jurisdiction upon the 
first ground, not only because it was a matter of official discretion, but 
also because the court was bound to follow the facts as to the number of 
votes cast which had been determined by the executive department. 
But on the latter ground equity had jurisdiction. 

Although jurisdiction exists, before granting injunctive relief, the 
court should balance any possible public harm its decree might cause 
against the injury done the plaintiff. It is obvious that there are cogent 





* See, for a full statement of this case, this issue of the REVIEW, page 327. 

* See City of Chicago ». Collins, 175 Ill. 445. This was also stated to be the ground 
of the jurisdiction in 26 Harv. L. REv. 455. 

5 Against state officials: State v. Pennoyer, 26 Ore. 205, 37 Pac. 906; 28 Ore. 4098, 
43 Pac. 471; Sherman v. Bellows, 24 Ore. 553, 34 Pac. 549; Fletcher v. Tuttle, 151 Ill. 
41, 37 N. E. 683; Whitbeck v. Hooker, 133 N. Y. Supp. 534; State v. Cunningham, 
83 Wis. 90, 53 N. W. 35; and see Slack v. Jacob, 8 W. Va. 612; Frost v. Thomas, 26 
Colo. 222, 56 Pac. 899. Against county or municipal officers: Ex parte Lumsden, 41 
S. C. 553, 19 S. E. 749; Morgan v. Wetzel County Court, 53 W. Va. 372, 44S. E. 182; 
_— * — 48 Ala. 540; Fletcher v. Tuttle, supra; In re Reynolds, 202 N. Y. 430, 
096 N. E. 87. 

® See the authorities digested in a note to Louisville & N.R. Co.v. Burr, 63 Fla. 491, 
58 So. 543, in 44 L. R. A. N. Ss. 189. 

7 See Hutchinson v. Skinner, 49 N. Y. Supp. 360; Long ». Johnson, 127 N. Y. 
Supp. 756; Duncan v. Heyward, 74 S. C. 560, 54 S. E. 760. It will not do, however, 
to say that only ministerial acts may be enjoined. Granted that the statute is uncon- 
stitutional, the amount of discretion purported to be given by the void act is immater- 
ial. But see Noble v. Union R. L. R. Co., 147 U. S. 165, 172, following Mr. Justice 
Bradley, in Board of Liquidation ». McComb, supra, 541. 
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arguments of policy against subjecting state officials to suits of this 
character. The public interest against allowing the hands of officials to 
be tied by constant litigation is so overwhelming that the few cents loss 
any taxpayer may suffer sinks into insignificance. It is submitted that 
this is the real justification for the decisions which, as the apparent 
weight of authority, sustain the New York case, but which go on the 
ground that no jurisdiction exists to enjoin state officers, rather than 
that objections exist as to its exercise. Yet in this particular instance 
the gravity of the issue of the legality of holding the constitutional con- 
vention, and the expense involved, make it a close case from the point 
of view of the balance of convenience. The court supports its conclu- 
sion by the inference that since the legislature has expressly authorized 
taxpayers’ suits against county and municipal officers, it has thereby 
denied them against state officials.» The argument is probably sound as 
to New York, for the courts there had previously refused injunctions 
against even local officers;’° but in most jurisdictions such a statute 
would be merely declaratory, for taxpayers are generally allowed to 
enjoin city and county officials." In view of the lesser public interest 
in their case, the result seems proper upon the balance of convenience. 
Moreover, unless they are acting in a strictly governmental capacity, 
under authority delegated to the municipality from the sovereign, the 
courts do not proceed upon the erroneous impression that they are being 
asked in effect to enjoin the state. The injunction therefore lies as 
readily as where a stockholder of a private corporation restrains mis- 
management.” The principal case, although perhaps correct on the 





8 Taxpayers were denied injunctions against the following acts involving the finan- 
cial interest of the state: Borrowing money, Thompson v. Commissioners of Canal 
Fund, 2 Abb. Pr. (N. Y.) 248. Leasing public lands, Taylor v. Montreal Harbor Com- 
missioners, 17 Rap. Jud. Que. C. S. 275. Election proceedings, People v. Mills, 30 
Colo. 262. General maladministration, Jones v. Reed, 3 Wash. 57, 27 Pac. 1067. In 
the following similar cases the decision was rested in part upon the inability of the 
plaintiff to maintain the action: Enforcing income tax law, State v. Frear, 148 Wis. 
456, 134 N. W. 673. Election proceedings, State v. Thorson, 9 S. D. 149, 68 N. W. 202. 
Leasing public lands, Tacoma v. Bridges, 25 Wash. 221, 65 Pac. 186. Opening schools, 
Hutchinson »v. Skinner, supra. Maintaining grain inspection bureau, Birmingham 2. 
Cheetham, 19 Wash. 657, 54 Pac. 37. General maladministration, Long v. Johnson, 
supra; Novarro v. Post, 5 Porto Rico Fed. 61. See also Duncan v. Heyward, 74 S. C. 
560, 54 S. E. 760; 78S. C. 227, 58S. E. 1095; Edwards v. Lesueur, 132 Mo. 410, 33 
S. W. 1130. But under similar circumstances injunctions were granted against the 
following acts: Election’ proceedings, Crawford v. Gilchrist, 64 Fla. 41, 59 So. 963; 
Livermore v. Waite, 102 Cal. 113, 36 Pac. 424. Selling state property, Mott »v. Pa. 
R. Co., 30 Pa. St. 9. Operating a canal, Burke v. Snively, 208 Ill. 328, 70 N. E. 327. 
Receiving scrip for taxes, Auditor v. Treasurer, 4 S. C. 311. Paying expenses of pub- 
lic building, Littler v. Jayne, 124 Ill. 123, 16 N. E. 374. 

® New York Cope or Civit ProcepurE, § 1925; GENERAL Mounicrpat Law, 


si. 

10 Roosevelt v. Draper, 23 N. Y. 318. 

1 Chicago v. Nichols, 177 Ill. 97, 52 N. E. 359; Adams ». Brenan, 177 Ill. 194, 52 
N. E. 314; Peck v. Spencer, 26 Fla. 23, 7 So. 642; Crampton »v. Zabriskie, supra; 
White v. County Commissioners, 13 Ore. 317; Lanire v. Padgett, 18 Fla. 842. But see 
Pierce v. Smith, 48 Kan. 331, 29 Pac. 565. 

12 See Pomeroy, EquiraBLE REMEDIES, § 326; Ditton, Municrpat Corpora- 
TIONS, 5 ed., § 1580. An additional reason that may be suggested for the distinction 
between suits against state officers and local ones is the possibility that the former 
may be sued by different taxpayers in several counties at once, with the resulting 
expense of defending a number of suits at the same time. 
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balance of convenience, does not go on that ground, but leaves the 
unfortunate impression that there is a jurisdictional objection against 
enjoining state officials in any case. 





ALIEN ENEMIES IN THE CouRTS OF A BELLIGERENT. — The European 
war, coming as it does after a prolonged period of free commercial 
intercourse between the great powers, has developed acutely the problem 
of what status shall be given in the courts to an alien enemy who is al- 
lowed to remain in a belligerent country after the outbreak of hostili- 
ties. A Canadian court has recently held that such an individual may 
recover in tort for a personal injury. Topay v. Crow’s Nest Pass Coal Co., 
29 West. L. R. 555 (B. C.). An English court has refused to stop pro- 
ceedings against a German insurance company. Robinson & Co. v. 
Continental Ins. Co., 31 T. L. R. 20 (K. B. Div.). 

War necessarily contorts the normal legal situation. Broadly speak- 
ing, all intercourse between citizens of the belligerent nations must 
cease. In the courts there will of course be no remedy whatsoever for 
the damage incurred by acts of hostility,’ and for obligations that were 
entered into before the war and that mature either before or during it 
all remedies in favor of non-resident aliens must be suspended until 
peaceful relations have been restored.? But if an overstatement be made 
of the general principle,’ attention may be diverted from certain im- 
portant distinctions. It seems clear, for example, that belligerency ought 
not to alter the situation of an alien defendant, and operate in his favor 
by suspending the remedy against him. If he is within the jurisdiction 
and subject to personal service it would be odd reasoning that placed 
him on a better footing than a loyal citizen. And this principle carried 
to its logical conclusion leads to the result that if the alien enemy is 
non-resident he is subject to all the usual remedies that are available 
against a non-resident defendant.® On principle it would seem that in 
this latter case the court ought to make sure of its being physically 
possible for the defendant to appear by attorney or in person, and to 
produce'his evidence, and also that the proceeding ought to constitute 
an implied license for him to enter the jurisdiction if he chose to appear 
in person. Otherwise the judgment would be purely confiscatory in 
effect, a policy which should be pursued, if at all, only by the executive. 
To refuse him the immediate payment of costs if he wins would also 
seem unjustifiable, and not answered by the suggestion that such a 
policy would furnish resources to the enemy, for by hypothesis an 
equivalent loss has already been inflicted.’ All the customary defenses 





1 Juando »v. Taylor, 13 Fed. Cas., No. 7558. 

2 See 2 WESTLAKE, INTERNATIONAL Law, 2 ed., 44-52. See also Driefontein, etc. 
Co. v. Janson, [1900] 2 Q. B. 339, 346; affirmed, [1902] A. C. 484. 

3 Such an overstatenient was made by Lord Davey in Janson v. Driefontein, etc. 
Co., supra, [1902] A. C. 484, 499, and caused the court not a little difficulty in the 
recent English case. 

* McVeigh v. United States, 11 Wall. (U. S.) 250, 267. 

5 Dorsey v. Kyle, 30 Md. 512. 

* There is a suggestion favorable to this view in the recent English case at p. 21. 
1 See the recent English case where the query was raised at p. 22. 
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including set-off must be allowed the alien defendant,* but to permit 
counterclaim would violate the general principle that affirmative rem- 
edies must be suspended during hostilities.® 

The Canadian case raises the problem of whether there are any cir- 
cumstances under which a court will grant relief to an alien enemy 
plaintiff. It is clear that no relief can be demanded of right. Even in 
peace an alien has no right enforceable by action to enter the territory 
of another sovereign,!° and in war it would seem to be fundamental that 
a sovereign may arbitrarily restrict or exclude an adherent of the enemy 
as he pleases. But as soon as the warring nation expressly or by acquies- 
cence allows an alien enemy to remain within its borders without re- 
strictions as to his rights at law, the situation must be viewed in a new 
light. Such permission connotes protection. One softening of the strict 
logical consequences of belligerency is already established in the rule that 
if aliens are caught in foreign territory by the outbreak of hostilities 
they will be allowed a reasonable time for the removal of their property.” 
And there is further analogy in the doctrine that where an alien enemy 
is licénsed to trade, all his disabilities are removed.” It cannot be denied 
that there are cases which indicate that all alien enemies are under total 
disability to sue, but almost without exception they have to do with 
non-resident plaintiffs.* On the other hand, there is a distinct body 
of authority which holds that if the alien is allowed to remain he should 
be granted all the protective remedies that are essential to the scope of 
intercourse allowed him,'*— a view which harmonizes with the modern 
desire for raising the standard of international ethics in warfare. 





Wit A Vor ASSIGNMENT OF THE ORIGINAL LEASE CONSTITUTE A 
SURRENDER BY OPERATION OF LAw? — The answer to this question 
turns upon the theory underlying surrenders by operation of law. 
In a recently decided case in the Supreme Court of Illinois the court 
answered it in the negative. Johnson v. Northern Trust |Co., 106 
N. E. 814. A tenant under a term for years with the lessor’s con- 





8 See McVeigh v. United States, supra, at p. 267; Seymour v. Bailey, 66 Ill. 288, 


7. 

® Although, as we submit infra, an alien enemy who is permitted to remain in the 
country may sue in the courts as plaintiff, the defendant here would be in the country 
solely for a special purpose and therefore not entitled to all the rights of those who 
have been allowed to remain for all purposes. 

10 Poll v. Lord Advocate, 35 Sc. L. Rep. 637. 

1! Cf. The John Gilpin, 13 Fed. Cas., No. 7,344. 

12 See United States v. Cement, 27 Fed. Cas., No. 15,945. 

13 Anthon v. Fisher, 2 Doug. 649, n.; Brandon v. Nesbitt, 6 T. R. 23; see Russ 2. 
Mitchell, 11 Fla. 80. 

M4 Maria v. Hall, 1 Taunt. 33, n.; Clarke v. Morey; 10 Johns. (N. Y.) 69. Chancellor 
Kent in delivering the opinion in this case brought out the important point that if the 
alien is within the jurisdiction when war breaks out he may stay with implied permission 
until expressly ordered away. In the principal Canadian case, where the plaintiff was 
expressly permitted to stay by an Order in Council, a fortiori, the result should be clear. 
re ge v. Skipwith, 6 Binn. (Pa.) 241; 1 Amer. J. Int. Law, 463; Hatt, Int. Law, 
6 ed., 388. 
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sent assigned the lease to “the Merrimack Building Company,” 
which entered into possession and made valuable improvements. Sub- 
sequently it was discovered that there was no law under which the com- 
pany could have incorporated, and under such circumstances the law 
of Illinois allows a collateral attack.! The lessor claimed a merger 
of the term in his reversion through a surrender by operation of law. 
But the court held that the assignment being void for want of a grantee 
the term still remained in the original tenant although an equitable in- 
terest passed to the associates in the company.? 

The effect of intent on surrenders by operation of law has long been in 
dispute. At least a few of the earlier cases based the doctrine on the 
apparent intent of the parties. But in Lyon v. Reed, Baron Parke laid 
down the rule that the act itself constituted the surrender on plain grounds 
of estoppel, that it was not the result of intention but took place inde- 
pendently and even in spite of intention.‘ This has become the estab- 
lished principle in some jurisdictions.® But a strict application of it 
would have worked great hardship in those cases where the new lease 
failed to pass the interest which the parties contemplated, although some 
interest did pass; so the courts refused to apply it there, saying that 
“if the grant fails contrary to the intent of the parties, it seems un- 
reasonable that an absolute surrender should be presumed to have been 
intended.”’® And the tendency in recent times has been to get away 
entirely from the doctrine of estoppel.’ 

What therefore is the situation when the new lease is completely 
void? It has never been doubted that a new valid lease to the original 
tenant constitutes a surrender by operation of law.* The acts of the 
parties are so inconsistent with the existence of the original lease that 
the law will presume a surrender to have been made.® But if the 
second lease is void and consequently it would be unreasonable to make 
such a presumption (since the parties could not intend that the accept- 





1 Imperial Building Co. v. Board of Trade, 238 Ill. 100, 87 N. E. 167. 

2 If the legal title remained in the original tenant, an equitable interest in the term 
for years would pass to the associates, (since they in substance dealt with the assignor 
and paid the consideration for the assignment) on the equitable principle that “equity 
regards that as done which ought to be done.” See Story, Equiry JURISPRUDENCE, 
11 ed., § 64g. But if there was a surrender they could acquire no such rights as 
against the landlord, but could recover merely to the extent of the money paid out for 
improvements, although it is submitted that they still might attack the surrender on 
the ground that equity will prevent a merger where it would work injustice. See 
Pomeroy, Equity JURISPRUDENCE, 3 ed., § 786 ef seq. 

8 See Wilson v. Sewell, 4 Burr. 1975, 1980; Davison d. Bromley ». Stanley, 4 Burr. 
2210, 2213. 

4 See Lyon ». Reed, 13 M. & W. 285, 306. 

5 See Stern v. Thayer, 56 Minn. 93, 96,57 N. W. 329; Welcome ». Hess, 90 Cal. 
507, 512. 3 

6 Doe d. Earl of Egremont v. Courtenay, 11 Q. B. 702; Doe d. Biddulph v. Poole, 
11 Q. B. 713. See Coe v. Hobby, 72 N. Y. 141, 146. 

7 See Van Rensselaer’s Heirs v. Penniman, 6 Wend. (N. Y.) 569, 579; Smith». Kerr, 
108 N. Y. 31, 36; Beall v. White, 94 U. S. 382, 389; Taytor, LANDLORD AND TEN- 
ANT, 9 ed., § 512. See also 22 Harv. L. REv. 55. 

8 Wilson v. Sewell, supra; Van Rensselaer’s Heirs v. Penniman, supra. See 
pacha ABRIDG., tit. “Surrender,” f. (9); TAyLor, LANDLORD AND TENANT, 9 ed., 

12. 

9 See Van Rensselaer’s Heirs v. Penniman, supra, p. 579. 
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ance of the bad lease should constitute a surrender of the good one), the 
courts refused to.do so and denied a surrender.!® Of course in both these 
cases the same result might be reached on some doctrine of estoppel." 
But it is submitted that the above reasoning is more conclusive and has 
the added merit of explaining apparently inconsistent authorities in 
other cases. Where the lessor with the consent of the original lessee 
gives a new void lease to a third party who takes possession and pays rent 
there will be no surrender,” although if the lease had been good it would 
have been otherwise." Yet the case clearly falls within the doctrine 
of estoppel, for the change of possession consented to by all the parties 
is an act entirely inconsistent with the existence of the original ten- 
ancy. Nor is there any sound distinction between that and the case 
of an assignment of the lease with the consent of the landlord and fol- 
lowed by a change of possession, as in the principal case. In the one 
case the tenancy was created by a new lease directly from the landlord, 
while in the other, by the assignment of the old lease with the consent of 
the landlord to hold the assignee as his tenant. So if the assignment 
is good there will be a surrender.“ But if void it would follow that 
there should be none, if we look at the intent of the parties, although 
all the parties are as much estopped as if the new lease had come directly 
from the landlord. The principal case in denying a surrender would 
therefore seem to be merely carrying the theory of surrender as based 
on apparent intent to its logical conclusion, and may mark the 
collapse of estoppel as the alleged basis of surrenders by operation 
of law. 





RESCISSION WITHOUT PUTTING DEFENDANT IN STATU Quo. — Upon 
the rescission of a contract induced by fraud, a recent New Hampshire case 
held that the plaintiff might recover a part of what he had given to the 
defendant without at the same time restoring the consideration he 
himself had received. Page Belting Co. v. F. H. Prince & Co., 91 Atl. 





10 Davison d. Bromley v. Stanley, supra; Roe d. Berkeley v. Archbishop of York, 
6 East 86; See Wilson v. Sewell, supra, p. 1980; Van Rensselaer’s Heirs v. Penniman, 
supra, p. 579; Knight v. Williams, [1901] 1 Ch. 256, 257; Vin’s. ABRIDG., tit. “Sur- 
render,” f. (7); Brown, STATUTE OF Fraups, 5 ed., § 49. 

1 For if the tenant accepts a new lease, there is a representation that the landlord 
has the power to give it; hence he is estopped to set up its invalidity due to the ex- 
istence of the original lease. Stern v. Thayer, supra, p. 96; Welcome ». Hess, supra, 
p. 512. But if the second lease is void, it would seem that there being no change of 
possession or other acts inconsistent with the continuance of the original lease, there 
can be no estoppel, and the original lease stands. 

2 Schieffelin ». Carpenter, 15 Wend. (N. Y.) 400. See Brown, STATUTE oF FRAuDs, 
5 ed., § 54. Where the new tenant is cestui que irust of the original tenant it has been 
held that there is no surrender. Zick v. London United Tramways, Limited, [1908] 
2K.B.126. Moreover, if there is fraud in giving the new lease, there is no surrender 
of the old one. Bruce v. Ruler, 2 M. & R. 3. 

18 Nickells v. Atherstone, 10 Q. B. 944; Davison v. Gent, 1 H. & N. 744; Drew 2. 
Billings-Drew Co., 132 Mich. 65, 92 N. W. 774; Morgen v. McCollister, 110 Ala. 319, 
20 So. 54; Whitney v. Meyers, 1 Duer (N. Y.) 266. 

4 Thomas v. Cook, 2 B. & A. 119; Wallace v. Kennelly, 47 N. J. L. 242; Bowen 2. 
Haskell, 53 Minn. 480. 
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961 (N. H.).!. The case may at first appear extremely startling, for it 
would seem to disregard at the same time two propositions: viz., that a 
contract cannot be rescinded in part and affirmed in part and also that 
in rescission the defendant must be placed in statu quo. But the result 
in fact, instead of being purely arbitrary, shows a thoughtful and correct 
application of the principles underlying this class of cases. 

Restitution throughout the law is based on the equitable principle 
forbidding unjust enrichment.? Quasi-contractual rights as well as 
restitution in equity are accordingly really of an equitable nature, al- 
though the remedy is furnished by courts of law which have acquired their 
jurisdiction under the fiction of an implied promise.* The rights being 
of this character, the remedies necessarily partake of it also and hence 
if a plaintiff demands such equitable relief from the court, it is proper 
that he himself should do equity. Consequently, as it has often occurred 
that a plaintiff who demanded restitution had himself received some con- 
sideration from the defendant, he has been required, lest he be unjustly 
enriched at the defendant’s expense, to do equity by restoring it, that 
is, to put the defendant in statu quo.* But where the court could reach 
a proper result without this, it did not hesitate to do so, as where the con- 
sideration received by the plaintiff was valueless, or, if it was such that 
could not be returned in specie, unjust enrichment could be prevented 
by setting off its money value against recovery from the defendant.® 

The principal case would seem to be one where it is unnecessary to 
put the defendant in statu quo. The defendant had sold bonds to the 
plaintiff for a consideration, paid partly in stock and partly in cash. 
The bonds were of less value than represented, as the plaintiff was 
forced to realize on them without collecting a large amount of interest. 
The plaintiff sought to regain merely the stock and the accrued dividends. 
In order to do equity himself, should he have been required to restore 
the value of the bonds and demand as well the return of his money 
payment with interest? The facts of this case show that the cash plus 
interest in the hands of the defendant is alone equal to or in excess of the 
proceeds of the bonds retained by the plaintiff. So if the defendant is 
solvent, the result is equitably the same if the stock alone is regained, 
and the money claims balanced off, which method avoids the cumber- 
some process of restoring money to the defendant and immediately 
bringing action for the same or a greater amount. Such an analysis shows 
therefore that in substance the whole transaction is rescinded and not 
merely a part of it, and while the defendant has not been put in statu 
quo in form, still an equitable result has been reached. But in the prin- 
cipal case the defendant was insolvent. Certainly the plaintiff’s duty 





1 The parties were contesting claimants in an interpleader suit, but for conven- 
ience in discussion we have thus simplified the facts. For a more complete statement, 
see this issue of the REVIEW, p. 333. 

? KEENER, QuasiI-CoNnTRACTS, pp. 16, 19; Woopwarp, Quasi-Contracts, §§ 7-9. 

3 KEENER, QuasI-CoNnTRACTS, p. 14; WOODWARD, QuasI-ContTRACTS, § 2. 

* KEENER, QuasI-ContRACTS, p. 302; WoopwArRD, Quasi-Contracts, § 23; Cool- 
idge v. Brigham, 1 Metc. (Mass.) 547. 

* — v. Bornstein, 12 Allen (Mass.) 342; Martin v. Home Bank, 160 N. Y. 190, 
54 N. E. 717. 

§ Todd v. Leach, roo Ga. 227, 28 S. E. 43; Richards v. Allen, 17 Me. 296; Day ». 
New York Central R. Co., 51 N. Y. 583. 
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to restore is equitably only concurrent with the defendant’s duty to 
repay, and as here the defendant cannot do so in full, the plaintiff acts 
fairly if he retains what he has. Nor can the defendant’s creditors 
complain of this arrangement. The plaintiff’s money is not and, as we 
have submitted, ought not to become part of the defendant’s estate, 
and so the demand that the latter be put in statu quo would remit the 
plaintiff to his claim for a dividend and gives the creditors an undue ad- 
vantage at his expense. 

Because the requirement that the defendant be put in statu quo was 
a method of reaching a just result in the majority of cases, the idea 
became to some extent prevalent, that it was always necessary.’ Many 
courts, however, more recently have recognized the underlying equitable 
principle and have refused to be governed by any wooden rule re- 
gardless of the circumstances. Mere failure to replace the defendant 
in statu quo without more will not be a bar where the plaintiff gets no 
undue advantage by this failure,* and where circumstances allow it, 
courts have been willing to set off corresponding claims when justice 
would be done and needless routine avoided.® Thus the result reached 
by the New Hampshire court, being the one most conformable with 
the merits of the case, is entirely commendable. 





RECENT CASES 


ALIENS — STATUS OF ALIEN ENEMIES IN THE CourTs OF A BELLIGERENT. — 
In an action for personal injuries it appeared that the plaintiff was an alien 
enemy. The plaintiff was still resident in Canada by permission of certain 
Orders in Council. Held, that the plaintiff can recover. Topay v. Crow’s Nest 
Pass Coal Co., 29 West. L. R. 555 (B. C.). 

In an action on an insurance policy it appeared that the defendant was an 
alien enemy. Held, that the plaintiff can recover. Robinson & Co. v. Conti- 
nental Insurance Co., 31 T. L. R. 20 (K. B. Div.). 

For a discussion of the status of an alien enemy in the courts of a belligerent, 
see NOTES, p. 312. 


BANKRUPTCY — PREFERENCES — EFFECT OF RE-TRANSFER TO DEBTOR BE- 
FORE Petition. —A preferred creditor surrendered his preference to the debtor 
gratuitously and in good faith before the petition in bankruptcy was filed. 
The property thus surrendered was wasted by the debtor and never reached 
the hands of the trustee. In a suit by the trustee to recover the value of this 
preference, the creditor pleads the surrender. Held, that the plea states a good 
defense. Lucey v. Matteson, 32 Am. B. R. 782 (Dist. Ct., N. D., N. Y.). 

After adjudication a creditor should surrender his preference to the trustee 
and not to the bankrupt. Jn re Currier, Fed. Cas., No. 3,492. Between the 
filing of the petition and adjudication, a creditor making a surrender to the 





7 Hunt v. Silk, 5 East 449; see Thayer v. Turner, 8 Metc. (Mass.) 550, 552; Beed 
v. Blandford, 2 Y. & J. 278, 283. 

8 Basye v. Paola Refining Co., 79 Kan. 755, tor Pac. 658; Creveling v. Banta, 138 
Ta. 47, 115 N. W. 508. 

® Sloane ». Shiffer, 156 Pa. 59, 27 Atl. 67; Farwell v. Hilton, 84 Fed. 293. See 12 
Harv. L. REv. 65. 
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insolvent would probably be held responsible to see that it actually reached 
the trustee. Such a surrender before the filing of the petition, however, would 
seem to be sufficient to release the preferred creditor from further liability. 
The present bankruptcy law gives no indication to the. contrary, and even 
allows a preferred creditor who gives the debtor further credit for property 
which becomes a part of the debtor’s estate a set-off to that extent against the 
amount recoverable by the trustee. BANkRuptcy Act OF 1898, § 6oc. 
Moreover, it is unnecessary to show that such new credits remain a part of the 
debtor’s estate at the time of adjudication. Kaufman. v. Tredway, 195 U. S. 
271. On similar principles, bond fide surrenders to the debtor before the 
petition is filed should be protected, although as a practical matter a creditor 
would ordinarily hold his preference until forced to give it up. The result 
_ reached in the principal case is also in harmony with the general purpose of 
the Bankruptcy Act. Although there was a technical preference, still no one 
creditor would obtain a greater percentage of his debt out of the estate than 
any other. See Gans v. Ellison, 114 Fed. 734, 737. 


BANKRUPTCY — PROCEDURE AND PRACTICE -— DISMISSAL OF VOLUNTARY 
PROCEEDINGS BY CONSENT AFTER ADJUDICATION. — After being adjudicated a 
bankrupt on a voluntary petition, the debtor, with the consent of all his cred- 
itors, moved that the proceedings be dismissed. Held, that the motion be 
refused. Matter of McKee, 214 Fed. 885, 32 Am. B. R. 731 (Dist. Ct., N. D., Tex.). 

Section 18 g of the present bankruptcy act provides that upon the filing of a 
voluntary petition, the judge shall either “make the adjudication or dismiss 
the petition.” This provision, however, becomes inoperative after the adjudi- 
cation, which is the final decree on the petition. See Jn re Hecox, 164 Fed. 823, 
825. The adjudication itself may be set aside by the court on proof of some 
flaw in jurisdiction. In re New England Breeder’s Club, 165 Fed. 517. But 
except for this general power, the statute specifically provides for the re- 
vesting of title in the bankrupt only upon the confirmation of a compo- 
sition agreement offered by the bankrupt, accepted by a majority of the 
creditors, and administered under the direction of the court. BANKRUPTCY 
Act oF 1898, §§ 12, 70 f. Under practically uniform provisions in the act of 
1867, it was held that an application for dismissal after adjudication came 
too late, and that a composition agreement was the only proper method. 
In re Sherburne, Fed. Cas., No. 12,758. An amendment subsequently pro- 
vided expressly for the bankrupt’s regaining both the title and control of his 
property in the manner desired in the principal case. BANKRUPTCY ACT OF 
1874, § 14. Asa matter of history, however, the frauds practiced by bank- 
rupts in collusion with powerful creditors under cover of this section led to the 
repeal of the entire statute. The omission of the provision from the present 
act seems significant, and proper statutory construction therefore requires the 
same result that was reached under the former statute, before the amendment. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — EFFECT OF 1910 AMEND- 
MENT IN STATES WHERE DOWER IS CHATTEL FOR PAYMENT OF HUSBAND’S 
Dests.— By the local law of Pennsylvania the right of dower was made a chat- 
tel for payment of the husband’s debts. The referee in bankruptcy now certi- 
fies to the court the question whether a trustee in bankruptcy can sell the 
bankrupt’s realty free from the wife’s right of dower. Held, that he cannot. 
Matter of Chotiner, 216 Fed. 916, 32 Am. B. R. 760 (Dist. Ct., W. D., Pa.). 

Under the Pennsylvania law, judgment creditors of the husband could reach 
the wife’s dower right by levying execution upon the land. Directors of the 
Poor v. Royer, 43 Pa. 146. Formerly it was held that this right did not 
pass to the trustee in bankruptcy. In re Schaeffer, to5 Fed. 352, 5 Am. 
B. R. 248; Porter v. Lazear, 109 U.S. 54. The 1910 amendment to § 47 @ (2), 
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however, provides that as to property in the custody of the court, the trustee 
shall be vested with “the rights, remedies, and powers of a credit or holding a 
lien by legal or equitable proceedings thereon.” It would seem to follow that 
the trustee acquired an execution creditor’s lien on the land of the bankrupt 
and could enforce it, in accordance with the local law, to the exclusion of the 
wife’s right of dower.. Im re Codori, 207 Fed. 784, 30 Am. B. R. 453. The 
primary aim of this amendment was to prefer the trustee to the vendor in an 
unrecorded conditional sale. See 28 Harv. L. REv. 204. The principal case, 
however, seems to fall equally within its purpose, for in both situations a 
third person has rights to property in the possession of the bankrupt which 
the latter’s creditors can defeat by appropriate proceedings. If the decision 
is to be supported, therefore, it must be on the narrow ground that technical 
requirements of the Pennsylvania statute, with reference to inquisition by the 
sheriff and the like, were not satisfied, and could not be waived by the trustee. 
PENNSYLVANIA, P. L. 1836, 760, §§ 48 ff. 


BANKS AND BANKING — Deposits — RicHTts oF DeEposiTors: EFFECT 
oF FarLurE TO Notiry BANK OF A ForGED INDORSEMENT. — A depositor 
discovered that the bank had charged to his account a check paid by it on 
a forged indorsement, but failed to notify the bank within a reasonable time. 
The bank proved no prejudice from his failure to notify promptly. The de- 
positor now seeks to recover the amount of the check from the bank. Held, 
that he cannot recover. Connors v. Old Forge Discount & Deposit Bank, 91 
Atl. 210 (Pa.). 

An unauthorized payment by a bank cannot, in general, be charged to the de- 
positor’s account. Welsh v. German American Bank, 73 N. Y. 424. But the 
depositor owes a duty to the bank, arising from the relation, to examine re- 
turned vouchers and report forgeries as soon as discovered. First National 
Bank v. Allen, 100 Ala. 476, 14 So. 335; Dana v. First National Bank of the 
Republic, 132 Mass. 156. See Ewart, Estoppet, p. 41. Silence in the face of 
such a duty to speak will form the basis for an estoppel. See Freeman v. Cooke, 2 
Ex. 654, 663. But estoppel is equitable in its nature and actual damage to the 
bank should be required to estop the depositor. Pratt v. Union National 
Bank, 79 N. J. L. 117, 75 Atl. 313; Wind v. Fifth National Bank, 39 Mo. App. 
72. See EwARt, EsTopPEL, p. 133. The principal case, however, is not alone in 
holding that this estoppel will be available without affirmative proof of preju- 
dice to the bank. Merchants’ Bank v. Lucas, 13 Ont. R. 520; Findley v. Corn 
Exchange National Bank, 166 Ill. App. 57; McNeely Co.v. Bank of North America, 
221 Pa. 588, 70 Atl. 891. Even without the elements of a complete estoppel, the 
principal case may perhaps be supported on the ground that a binding account 
stated between the parties arose from the depositor’s assent to the statement of 
accounts and balance, presumably rendered by the bank shortly before the dis- 
covery of the forgery. In view of business usage, this statement amounts to an 
offer by the bank to the depositor to set off the mutual debts. See Leather 
Manufacturers’ Bank v. Morgan, 117 U.S. 96, 106. LANGDELL, BRIEF SURVEY 
oF Equity JURISDICTION, 2 ed., 115. The failure of the depositor to object to 
the balance after a reasonable time may then be interpreted as an assent to 
the account stated, because of the duty imposed on the depositor from his re- 
lation to the bank to examine the bank book and vouchers, and report errors. 
Devaynes v. Noble, 1 Mer. 529, 535, 610; Schoonover v. Osborne, 108 Ia. 453, 79 
N. W. 263. See Sherman v. Sherman, 2 Vern. 276; Leather Manufacturers’ 
Bank v. Morgan, supra; Pacet, LAw oF BANKING, 2 ed., 150 e¢ seg. This 
stated account would be conclusive on the depositor in the absence of fraud or 
mistake, neither of which appeared in the principal case, for the depositor had 
full knowledge of the forgery at the time his assent is to be inferred. Austin 
v. Ricker, 61 N. H. 97; cf. Leather Manufacturers’ Bank v. Morgan, supra. 
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CARRIERS: PASSENGERS — WHO ARE PASSENGERS — GRATUITOUS CaR- 
RIAGE By Custom: EFFECT OF VIOLATION OF STATUTE AGAINST FREE TRANS- 
PORTATION. — The plaintiff’s intestate was an employee of a lumber company 
and was killed by a falling log while riding on the defendant’s logging branch 
railroad, which the defendant held out for the carriage of passengers. There 
was a custom by which conductors carried lumbermen like the plaintiff’s in- 
testate gratuitously, both sides erroneously believing that it was in accord- 
ance with a contract with the lumber company. By statute, gratuitous carriage 
was made a misdemeanor in both carrier and passenger. Held, that the plaintiff 
cannot recover. Van Aukenv. Michigan Central R. Co., 148 N. W. 819 (Mich.). 

A person who tenders himself as a passenger and is accepted as such by the 
carrier, thereupon becomes a passenger. Merrill v. Eastern R. Co., 139 Mass. 
238, 239. See 19 Harv. L. Rev. 250. The mere fact that the carriage is gra- 
tuitous does not negative this relation. Philadelphia R. Co. v. Derby, 14 How. 
(U. S.) 468. Nor is it important that the acceptance is by custom only, and 
contrary to the company’s private orders, so long as it is within the apparent 
authority of the conductor. Waterbury v. New York Central & H. R. R. Co., 
17 Fed. 671. Aside from the statute prohibiting gratuitous carriage, therefore, 
there seems to be no doubt that the relation of passenger and carrier arose in 
the principal case. In view of the arrangement believed to exist between the 
railroad and the lumber company, this statute carried no effective notice of 
a limitation on the conductor’s authority. Nor did it deprive the passenger of 
the protection to which he was entitled by the law of public service. Southern 
Pacific Ry. Co. v. Schuyler, 227 U. S. 601. It is well settled that the carriers 
cannot defeat recovery on the ground that the passenger was riding in viola- 
tion of the law. Carroll v. Staten Island R. Co., 58 N. Y. 126. And it would 
seem to follow that the railroad is not in a more advantageous position when 
both parties have violated a statute fixing a punishment of its own, without 
reference to the civil rights of the passenger. Southern Pacific Ry. Co. v. 
Schuyler, supra. 


CONSTITUTIONAL LAW — PRIVILEGES, IMMUNITIES, AND CLASS LEGISLA- 
TION — Ricut OF STATE TO EXPEL FOREIGN CORPORATION FOR EXERCISE 
oF CONSTITUTIONAL PRIVILEGE. — Plaintiff, a foreign corporation, took out a 
license to do local business in Wisconsin, and acting thereunder acquired valu- 
able property within the jurisdiction. Subsequently it was enacted that the 
local license of a foreign corporation should be revoked if it removed any suit 
against a citizen of the state from the state to the federal courts. The act also 
provided for annual reports in which the corporation should agree to obey the 
laws of the state. Having removed a cause against a citizen of Wisconsin 
from a state to a federal court, the secretary of state threatened to revoke its 
local license. Held, that the statute is unconstitutional and the revocation 
will be enjoined. Western Union Telegraph Co. v. Frear, 216 Fed. 199 (Dist. 
Ct., W. D., Wis.). 

An Arkansas statute provided for the licensing of foreign corporations to do 
business within the state, but provided that the license should be revoked if 
the corporation should invoke the jurisdiction of the federal courts in a cause 
against a citizen of Arkansas. A foreign corporation procured such a license, 
and acting thereunder acquired valuable mining property within the juris- 
diction. Upon the corporation’s removing a cause to the federal court, the 
secretary of state cancelled its license. Held, that the act is constitutional and 
that mandamus will not lie to compel the revocation of the cancellation. 
State, ex rel. Kimberliie Mining & Washing Co. v. Hodges, 169 S. W. 942 (Ark.). 

For a discussion of the extent of a state’s right to use its power over foreign 


corporations to impair indirectly the jurisdiction of the federal courts, see 
NOTES, p. 305. 
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ContTRACTS — Suits BY THIRD PERSONS NOT PARTIES TO THE CONTRACT — 
SOLE BENEFICIARY: EFFECT OF RESCISSION BY CONTRACTING PARTIES. — 
The defendant, as part consideration for land deeded to him by his father, 
promised him to pay the plaintiff, the defendant’s niece, a sum of money when 
she reached the age of eighteen. Before the plaintiff had any notice of the 
contract, it was rescinded by the contracting parties. She now sues for the 
— Held, that she can recover. Wetutzke v. Wetutske, 148 N. W. 1088 
(Wis.). 

This decision is entirely in accord with principle. A contract for the sole 
benefit of a third party should vest an irrevocable right in him immediately. 
His consent, as in the case of a gift of property, should be presumed from the 
beneficial nature of the transaction. If, however, the contract is one to 
discharge a debt owed by the promisee, the creditor should have no right to 
object to rescission by the parties unless, the debtor being insolvent, this 
amounts to a fraudulent disposition of a valuable asset. See WILLISTON’S 
Watp’s PoLLock, CONTRACTS, pp. 273, 274. A few jurisdictions recognize 
this distinction. Thompson v. Gordon, 3 Strobh. (S. C.) 196; Youngs v. Trus- 
tees, 31 N. J. Eq. 290; Willard v. Worsham, 76 Va. 392. But the majority of 
cases say in general terms that the contracting parties may rescind a contract 
for the benefit of a third person at any time before the latter consents. Gil- 
bert v. Sanderson, 56 Ia. 349, 9 N. W. 2093; Trimble v. Strother, 25 Oh. St. 
378; Spaulding v. Henshaw, 80 Ky. 55; Blake v. Ailantic National Bank, 33 
R. I. 464, 82 Atl. 225; Carnahan v. Tousey, 93 Ind. 561. In at least one of 
these jurisdictions, however, the result of the principal case might be reached 
on the ground that the consent of an infant sole beneficiary would be pre- 
sumed. See Richards v. Reeves, 149 Ind. 437, 49 N. E. 348. The jurisdic- 
tion of the principal case, on the other hand, appears to forbid rescission in 
all cases. See Zwietusch v. Becker, 153 Wis. 213, 140 N. W. 1056. Codes or 
statutes in several states provide that contracts for the benefit of a third 
party may be sued on by the third party at any time before the contracting 
parties rescind. Civ. CopE CAL., § 1559; Rev. L. OKLA. 1910, § 895; Civ. 
Cope So. Dak., § 1193. Foreign codes, also, generally require notice of assent 
by the third party to prevent revocation. See 16 Harv. L. REv. 43 f. 


CrimInaL LAw — ATTEMPT — ACCEPTANCE OF BRIBE BY PUBLIC OFFICIAL 
FOR PuRPOSES OF DETECTION. — The defendant offered the state’s attorney a 
bribe if he would drop certain criminal proceedings. The state’s attorney, in 
order to trap the defendant, accepted the money. The Illinois Criminal Code, 
Hurp’s Rev. Start. 1913, c. 38, § 31, provides that whoever corruptly gives 
money to a state’s attorney with intent to influence him in his official capacity 
is guilty of bribery, and punishable by imprisonment. Section 32 imposes a 
fine for an “offer or attempt to bribe” a state’s attorney. Held, that the de- 
fendant is not guilty of bribery, and can be convicted only for an attempt. 
People v. Peters, 106 N. E. 513 (Iil.). 

At common law the distinction between bribery and an’ attempt to bribe 
was largely academic; both were misdemeanors, and equally punishable. 
Walsh v. People, 65 Ill. 58; 2 BrsHop, Crrminat Law, 8 ed., § 88. Hence the 
subject is much confused in the books. A corrupt-offer of money, though re- 
jected, was sometimes treated as the substantive offense. See 1 Hawk. P. C., 
6 ed., 32; CoKE, 3 Inst., 147, § 3; May, Criminat Law, 2 ed., § r40. Lord 
Mansfield, however, considered it a mere attempt. See Rex v. Vaughan, 
4 Burr. 2494, 2500. And it is classed as such in the Illinois statute. But a de- 
livery of money on corrupt terms, to one who professes to accept the terms, 
would seem to constitute the complete crime. Henslow v. Fawcett, 3 A. & E. 51. 
But see Newman v. People, 23 Col. 300, 305, 47 Pac. 278, 280. The bribe-giver’s 
wrongful act consists in corruptly exerting pressure on a public official, and this 
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is accomplished when the bribe money is delivered, if not before. See Sulston 
v. Norton, 3 Burr. 1235, 1237. The court’s contention that, as the state’s at- 
torney was not bribed, the defendant could not have bribed him, is a play on 
words. Bribe-giving and bribe-taking are separate and independent crimes, 
though called by the same name. See State v. Dudoussat, 47 La. Ann. 977, 997, 
17 So. 685, 687. That the state’s attorney participated i in the crime for pur- 
poses of detection is of course no defense. People v. Mills, 178 N. Y. 274, 70 
N. E. 736; Minter v. State, 159 S. W. 286 (Tex.). Had he instigated the crime, 
some jurisdictions would have excused the wrongdoer. O’Brien v. State, 
6 Tex. App. 665. Contra, Grimm v. United States, 156 U.S. 604. See 18 HAnv. 
L. Rev. 65. But mere participation is a defense only where it negatives an 
essential element of the crime. Rex v. Martin, R. & R. 1096. 


CriinAL Law — SENTENCE — EFFEctT oF Commutation. — A convict had 
served over twenty years of a life term when the state board of pardons com- 
muted the sentence to imprisonment for thirty years. Had this been the sen- 
tence at the outset, the convict would already have been entitled to release 
by reason of good behaviour. Held, that the convict must be discharged. 
State ex rel. Murphy v. Wolfer, 148 N. W. 896 (Minn.). 

The court proceeded upon the theory that commutation substitutes one 
sentence for another. See Lee v. Murphy, 22 Gratt. (Va.) 789, 799; Johnson v. 
State, 63 So. 163 (Ala.). Accordingly, it reasoned that after commutation 
the status of the prisoner was necessarily the same as though the original term 
had been but thirty years, and so held him entitled to deductions for prior 
good behavior, under the statute granting this allowance to all but life con- 
victs. Minn. Gen. Stat., 1913, § 9309. With due respect, however, it 
is submitted that no rigid legal rule requires that commutation invariably 
operate as if the lesser sentence had been first imposed. On the contrary, the 
intent of the pardoning power should be controlling. Thus it has been held that 
commutation to “nine years actual time” precluded any deduction for good 
behavior. See In re Hall, 34 Neb. 206, 51 N. W. 750. Moreover, the circum- 
stance that if prior good time were allowed, the prisoner could claim his dis- 
charge twenty-three days after commutation, has been taken to indicate that 
previous good behavior was not to be considered. In re McMahon, 125 N.C. 
38, 34 S. E. 193. This authority the principal case seeks to distinguish on the 
purely formal ground that the Minnesota statute states expressly that “good 
time” should begin on arrival in prison. But it would seem that in the present 
case there was all the more reason for excluding allowances for prior good be- 
havior from the “thirty years” when the opposite construction made discharge 
in fact overdue at the time of commutation. A result like that of the principal 
case should be attained where, and only where, the commuting authority in- 
tends a complete substitution of the new sentence with its concomitant legal 
consequences. 


Deap Boprrs — NEGLIGENT MUTILATION— RIGHT OF RECOVERY FOR 
MENTAL ANGUISH BY RELATIVE OTHER THAN NExtT OF KIN. — The mother 
of a boy killed on the defendant railroad sued the company for mental anguish 
caused by the negligent mutilation of the dead body. The father, who was 
living, was by statute the next of kin. Held, that the mother cannot recover. 
Floyd v. Atlantic Coast Line Ry. Co., 83 S. E. 12 (N. C.). 

In England the law recognizes no property right in a corpse. Waélliams v. 
Williams, 20 Ch. D. 659. In this country a dead body is not property in the 
absolute sense of the word. But the great weight of authority holds that a 
legal “‘quasi-property” right to the possession of the dead body for the pur- 
pose of burial vests first in the surviving wife or husband, and then in the 
next of kin. Any wilful or wanton mutilation of the body will be a violation 
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of this right, and will furnish ground for recovery for consequent mental 
anguish. Larson v. Chase, 47 Minn. 307, 50 N. W. 238; Kyles v. Southern Ry. 
Co., 147 N. C. 394, 61S. E. 278. But see Long v. Chicago, R. I. & P. Ry. Co., 
15 Okla. 512, 86 Pac. 289. There is also authority for such recovery where 
the injury is merely negligent. Hale v. Bonner, 82 Tex. 33,17 S. W. 605. Cf. 
Birmingham T. & T. Co. v. Still, 61 So. 611 (Ala.). Contra, Hall v. Jackson, 
24 Colo. App. 225, 134 Pac. 151. The limited character of the right, however, 
is shown by the fact that it may be defeated by the deceased’s contract. 
Painter v. U.S. Fidelity & Guaranty Co., 91 Atl. 158 (Md.). Even in the ab- 
sence of such a limitation, however, the principal case properly denies recovery, 
for the legal right is vested in the next of kin, and he alone may sue for the 
mental anguish caused by any mutilation. 


EASEMENTS — MopEes oF ACQUISITION: ImPLIED GRANT— RIGHT TO 
WatTER PumMPED BY GASOLINE ENGINE ON ADJOINING LAND. — The defend- 
ant owned a tract of land, one part of which was supplied with water from a 
well on another part, which was pumped by a gasoline engine there situated. 
The quasi-dominant tenement was first leased to the plaintiff, and then sold to 
a third party, who later conveyed to the plaintiff. Neither deed mentioned the 
water rights, but the pipes were visible and the use of the system necessary to 
the full enjoyment of the land. The defendant then cut off the water, shut up 
the pump-house and blocked up the way thereto. The plaintiff now seeks to 
enjoin him from further interference with her rights. Held, that she is entitled 
to the relief sought. Adams v. Gordon, 106 N. E. 517 (Ill.). 

In order to imply the grant of an easement, it must be apparent, continuous, 
and reasonably necessary to the enjoyment of the premises conveyed. Spencer 
v. Kilmer, 151 N. Y. 390, 45 N. E. 865. The word “continuous,” has been the 
subject of much dispute. Some have thought that it required the easement to 
be capable of enjoyment without the intervention of man, as, for example, a drain 
or light and air. See GALE, EASEMENTS, 3 ed., p. 83. On this theory, the implied 
grant of a right of way has been held impossible. Bonelli Bros. v. Blakemore, 
66 Miss. 136. But the view now generally adopted is that the easement is 
continuous if the tenements are permanently adapted to its enjoyment. Larsen 
v. Peterson, 53 N. J. Eq. 88, 30 Atl. 1094; Baker v. Rice, 56 Oh. St. 463, 47 
N. E. 653. See GALE, EASEMENTS, 8 ed., p. 137. Under this view the grant 
of an easement to water pumped by an hydraulic ram has been implied. Toothe 
v. Bryce, 50 N. J. Eq. 589, 25 Atl. 182. The doctrine of implied easements, 
however, should be confined to narrow limits, for it does not depend on any 
intention of the parties, and is also hostile to the policy of the registry system. 
See 1 TrrFANY, REAL PROPERTY, p. 710. The principal case extends the rule 
farther than any previous decision, and is therefore to be regretted. But see 
Foote v. Yarlott, 238 Ill. 54; 87 N. E. 62; Eliason v. Grove, 85 Md. 215. 


EMINENT DoMAIN — COMPENSATION — VALIDITY OF STATUTE EXTINGUISH- 
ING RicHT TO COMPENSATION WITHOUT Notice. — A statute provided that all 
private owners of easements in any street which a city intended to close must 
present their claims for compensation within six years after the filing of the 
map by the city. The city filed such a map in 1895 to close two streets, in 
which private owners had easements. In 1898 the streets were closed. In 
1906 the city condemned the fee in the streets for another purpose, and the 
owners’ right to substantial compensation depended on the question whether 
the easements had been extinguished. Held, that the easements still exist, on 
the ground that the statute is unconstitutional. In the Matter of the City of 
New York, 212 N. Y. 538. 

» An abutter’s private easement in a street cannot be extinguished without 
compensation. Schneider v. City of Detroit, 72 Mich. 240, 40 N. W. 329. Any 
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statute authorizing the taking of such a protected property right must there- 
fore provide reasonable means for compensation, prior or subsequent. State 
v. City of Perth Amboy, 52 N. J. L. 132, 18 Atl. 670; Tuttle v. Justices of Knox 
County, 89 Tenn. 157, 14 S. W. 486. See Coorey, ConstiruTionaL Liwt- 
TATIONS, 7 ed., p. 813. It is also essential, except in three or four jurisdic- 
tions, that some sort of notice be given to the property owner before or after 
condemnation. See 2 Lewis, Eminent Domamn, 3 ed., § 564. . Even where 
a statute does not specifically provide for notice, its constitutionality is 
usually upheld by implying a requirement for notice. See Peoria & R. I. 
Ry. Co. v. Warner, 61 Ill. 52. It seems better, however, to avoid such 
judicial legislation and hold void a statute which makes no provision for 
reasonable notice. Savannah, F. & W. Ry. Co. v. Mayor, 96 Ga. 680, 23 
S. E. 847; Board of Education v. Aldredge, 13 Okla. 205, 73 Pac. 1104. In the 
principal case, the filing of a map to close the street was the only notice pre- 
scribed by the statute. The filing of a notice of appropriation in the registry 
of deeds has been held sufficient constructive notice in another jurisdiction 
to bar all right to compensation after three years. Appleton v. City of Newton, 
178 Mass. 276, 56 N. E. 648. But (unless it can be said that the abandonment 
of the street by the city would itself carry the necessary notice) the doctrine 
of the principal case seems preferable, and the decision must be supported. 
It is settled, however, that if the landowner is protected by adequate notice, 
the mere fact that the statute throws upon the landowner the duty to seek 
compensation within a fixed time will not render it unconstitutional. Banse 
v. Town of Clark, 69 Minn. 53, 71 N. W. 819; Barker v. Southern Ry. Co., 137 
N. C. 214, 49 S. E. 115. 


EVMENCE — CHARACTER OF PARTIES— CRIMINAL PROSECUTION FOR 
ADULTERY: CHARACTER OF THE ALLEGED PARTICIPANT. — At the trial of an 
indictment for adultery, the defendant offered evidence of the good character 
of the woman with whom he was charged to have committed the offense. 
The evidence was excluded. Held, that the evidence should have been ad- 
mitted. Glover v. State, 82 S. E. 602 (Ga. App.). 

According to the general rule applicable in civil cases, the character of the 
defendant is not admissible on the issue of his adultery in an action for divorce. 
Humphrey v. Humphrey, 7 Conn. 116. But see 13 Harv. L. REv. 607. The 
defendant’s character is equally inadmissible in criminal prosecutions for 
adultery, unless he takes advantage of the established exception allowing the 
criminal defendant to offer evidence of his own good character. State v. Snyder, 
86 Vt. 449, 85 Atl. 984. But when the character of a third party is offered, 
the character rule applies with much diminished force, and the tendency is to 
treat the evidence like other collateral matter. See 1 WicMoRE, EVIDENCE, 
§ 68. When adultery is in issue, therefore, since the proof must necessarily be 
largely circumstantial, and the character of the participant is usually quite 
relevant, the considerations favoring admissibility generally prevail. Thus, 
in a criminal action like that in the principal case, the good character of the 
alleged participant may be shown by the defendant to refute the charge. 
Commonwealth v. Gray, 129 Mass. 474. On the same principle, the prosecution 
may show the bad character of the participant. State v. Eggleston, 45 Ore. 346, 
77 Pac. 738; Sutton v. State, 124 Ga. 815, 53 S. E. 381; State v. Nieburg, 86 Vt. 
392, 85 Atl. 769. Contra, Guinn v. State, 65 S. W. 376 (Tex. Crim. App.). 
Similar rules govern evidence of this kind in civil suits for divorce on the 
ground of adultery. Marble v. Marble, 36 Mich. 386; Clement v. Kimball, 98 
Mass. 535. 


EVIDENCE — DECLARATIONS CONCERNING MENTAL STATE — DECLARA- 
TIONS OF PRESENT INTENTION AS Proor oF Existinc Fact. —In a suit by 
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one alleged to be an illegitimate posthumous child of a deceased workman to 
recover compensation for the death of the alleged father as a dependent under 
the English Workmen’s Compensation Act, declarations by the deceased to 
the mother and to others, admitting that he was the father of the child and 
declaring his intention to marry the mother, were offered in evidence to prove 
paternity and dependency. Held, that the declarations are admissible. 
Lloyd v. Powell Duffryn Steam Coal Co., Lid., [1914] A. C. 733. 

For a discussion of the results to which this decision seems to lead, see this 
issue of the REVIEW, p. 299. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS AND DuvutTIES — 
RicuT OF RETAINER: PRESENT SCOPE OF THE Doctrine. — A and B, joint 
trustees, lost part of the trust funds by an improper investment. A died, 
appointing B and C his executors. C took A’s place as joint trustee, and 
now claims the right to retain from A’s estate the sum due thetrust. Held, that 
he may retain. Jn re Harris, [1914] 2 Ch. 395. 

A became bound to pay a certain sum to trustees, in trust for herself for life, 
and then for B, her daughter. She died thirty years after the obligation arose, 
without having paid the debt, and appointed B her executrix. B now claims 
the right to retain the sum due from A’s estate. Held, that she may not 
retain for a debt due her as cestut que trust. In re Sutherland, 49 L. J. 490 
(Chan. Div.). 

In England an executor may retain from the estate the amount of a debt 
due to him. This right arose from the common-law rule allowing preferences 
to creditors of the estate and the consequent injustice if the executor were 
placed in a worse position than other creditors, through his inability to sue 
himself. Woodward v. Lord Darcy, Plowd. 184; Crowder v. Stewart, 16 Ch. 
D. 368. When the debt is due to another in trust for the executor, the trustee 
can bring suit and with the abolition of the executor’s common-law right to 
prefer creditors, the necessity for retainer ceases. The second principal case 
seems correct. See, therefore, Cockcroft v. Black, 2 P. Wms. 298. Cf. Thomp- 
son v. Thompson, 9 Price, 469. It does not seem material that the claim arose 
after the testator’s death. Im re Barrett, 43 Ch. D. 70. In England, more- 
over, the executor may retain even if the claim was barred by the Statute 
of Limitations in the lifetime of the testator. Stahlschmidt v. Lett, 1 Sm. & 
G. 415. In America, the right of retainer exists in a few states, but has been 
generally abolished, or limited to solvent estates. See Nelson v. Russell’s 
Adm’rs, 15 Mo. 356; Miller v. Irby, 63 Ala. 477. In states where the right 
still exists, the English rules are generally followed, except that, by the weight 
of American authority, an executor may not retain for a debt barred by 
the Statute of Limitations. Hoch’s Appeal, 21 Pa. 280; Rogers v. Rogers, 
3 Wend. (N. Y.) 505. If a legatee may plead the statute against a creditor 
when the executor does not, he should have the same right against the 
executor himself, and this feature of the American doctrine therefore seems 
preferable. See 22 Harv. L. REv. 452. 


Grrts — Girts Mortis Causa — Girt oF Donor’s Own Cuecx. — The 
testator drew a check for an amount greater than the amount of his deposit, and 
delivered it to the plaintiff as a gift mortis causa. The plaintiff now sues the 
executor, who had withdrawn the funds from the bank. Held, that the plaintiff 
may recover the amount of the deposit. Aubrey v. O’Byrne, 49 Nat. Corp. 
Rep. 302 (Ill. App. Ct., Oct. 8, 1914). 

The negotiable instrument of a third party may be the subject of a valid 
gift mortis causa. Clement v. Cheesman, 27 Ch. D. 631; Brown v. Brown, 18 
Conn. 410. Delivery of the instrument would carry with it an irrevocable 
power of attorney to enforce the obligation in the name of the donor. Snell- 
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grove v. Baily, 3 Atk. 213; Chase v. Redding, 79 Mass. 418. The donor’s own 
check, however, stands upon a different footing. An ordinary bank account 
is a mere parol chose in action. Marine Bank v. Fulton Bank, 2 Wall. (U. S.) 
252. Such a claim may be irrevocably assigned by deed under seal. Matson 
v. Abbey, 141 N. Y. 179, 36 N. E. 11. But a parol assignment without con- 
sideration is generally held revoked by the death of the donor. Cook v. Lum, 
55 N. J. L. 373, 26 Atl. 803. With a few exceptions, among them Illinois, the 
authorities also agree that a check is not an assignment, but a mere authority to 
the bank to make payment. Hopkinson v. Foster, L. R. 19 Eq. 74; O’Connor v. 
Mechanics Bank, 124 N. Y. 324, 26 N. E. 816. Contra, Niblack v. Park 
National Bank, 1609 Ill. 517, 48 N. E. 438. And the Uniform Negotiable Instru- 
ments Law, § 189, adopted in Illinois, expressly so provides. Where, how- 
ever, a check covers the whole deposit, or is accompanied by an assignment 
agreement, it may operate as an assignment. Jn re Taylor’s Estate, 154 Pa. 
183, 25 Atl. 1061. Cf. Matter of Smither, 30 Hun (N. Y.) 632. See 27 Harv. 
L. Rev. 177. This is still possible, even under the Negotiable Instruments 
Law. See Hove v. Stanhope State Bank, 138 Ia. 39, 115 N. W. 476. The prin- 
cipal case, accordingly, may conceivably be justified on the ground that the 
check operated as an assignment of the deposit by mercantile specialty, not 
revoked by the death of the donor. But if this line of reasoning fails at any 
point, recovery is impossible, for the donee’s suit against the donor’s personal 
representative on the instrument will be met by the plea of lack of considera- 
tion. Harris v. Clark, 3 N. Y. 93. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLticy — CoNTRACTS 
BY RAILROAD AS TO LOCATION OF Depots. — A contract provided that the 
plaintiff railroad should notify the defendant of the places selected by the 
railroad’s chief engineer as locations for its depots, and that the defendant 
should then purchase and lay out town sites at such places, sell the lots, and 
divide the proceeds with the plaintiff. Held, that the contract is void as 
against public policy. Minnesota, D. & P. Ry. Co. v. Way, 148 N. W. 858 
(S. D.). 

Any contract made by a railroad which may interfere with the performance 
of its public obligations is void as against public policy. Pueblo & A. V. R. 
Co. v. Taylor, 6 Colo. 1. An agreement not to locate a depot at a particular 
place is clearly within this rule. Wdaliamson v. Chicago, R. I. & P. R. Co., 53 
Ta. 126, 4 N. W. 870. The validity of a contract to locate a depot at a particular 
place, without restrictions as to stations elsewhere, is, however, in dispute. 
Atlanta & W.P. R. Co. v. Camp, 130 Ga. 1, 60 S. E. 177; Cf. Pacific R. Co. v. 
Seely, 45 Mo. 212. See 2 ELtioTt, RAILROADS, 2d § 928. But such agreements 
would also seem to be improper, in view of the danger that the efficiency of the 
railroad may be impaired by the unnecessary burdens consequent on the main- 
tenance of such depots. Halladay v. Patterson, 5 Ore. 177. See Fuller v. 
Dame, 18 Pick. (Mass.) 472; Bestor v. Walthen, 60 Ill. 138. The contract in 
the principal case evidently aimed to avoid all objections by leaving the 
selection of the depots entirely to the railroad. It is true, of course, that this 
power belongs primarily to the railroad. Florida Central & P. R. Co. v. State, 
31 Fla. 482, 13 So. 103. Its exercise, however, must not be influenced by any 
interest prejudicial to the public. Pacific R. Co. v. Seely, supra. In the prin- 
cipal case, the varying values of real estate in different localities might well 
appeal to the railroad in its choice of locations, and the decision properly refuses 
to allow it to be subjected to this temptation. See St. Joseph & Denver City 
R. Co. v. Ryan, 11 Kan. 602, 609. 


INDICTMENT AND INFORMATION — FINDING AND Fuitinc INDICTMENT — 
Vatipity OF INDICTMENT BASED ON HEARSAY TESTIMONY — EFFECT OF 
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PRESENCE OF STENOGRAPHER IN GRAND Jury Room. — The defendants were 
indicted for conspiracy to conceal assets in bankruptcy. Among the witnesses 
heard by the grand jury was a detective employed by the Department of 
Justice much of whose testimony was hearsay. A stenographer, duly ap- 
pointed and sworn, was present in the grand jury room. Held that either cir- 
cumstance is ground for quashing the indictment. United States v. Rubin, 52 
N. Y. L. J. 473 (U. S. Dist. Ct., Conn.). 

This case adds new confusion to an already irreconcilable clash of opinion 
in the federal courts. One federal court has announced that under no circum- 
stances will evidence before the grand jury be subject to judicial control. See 
In re Kittle, 180 Fed. 946, 947 (S. D., N. Y.). According to another view, the 
court will not ordinarily review the evidence before the grand jury, but may 
quash the indictment in extreme cases, as where it appears on the face of the 
indictment that the only witness heard was incompetent. See United States 
v. Terry, 39 Fed. 355, 356 (N. D., Cal.). A more prevalent view is that the 
court may inquire into the evidence, but will quash the indictment only if 
there was no legal evidence, or if the evidence mainly relied on was incompe- 
tent. United States v. Farrington, 5 Fed. 343 (N. D., N. Y.); United States v. 
Kilpatrick, 16 Fed. 765 (N. C.); United States v. Jones, 69 Fed. 973 (Nev.). See 
McGregor v. United States, 134 Fed. 187, 192 (C. C. A. 4th Circ.). The principal 
case goes still further, for it was not even shown that the testimony harmed the 
defendant. This conflict, however, seems likely to remain unsettled, for in 
the federal courts a refusal to quash an indictment will seldom be reviewed 
on appeal. McGregor v. United States, supra;: Holt v. United States, 218 
U. S. 245. As to the stenographer, the case is opposed to previous federal 
dicta and decisions, and overrides a long established practice in the federal 
courts. United States v. Simmons, 46 Fed. 65. See United States v. Heinze, 
177 Fed. 770, 772. The court’s view that the Act of 1906, c. 3935 (34 STAT. 
AT L. 816) excludes stenographers from the grand jury room seems unten- 
able. Its purpose was to permit special appointees of the Attorney-General 
to conduct grand jury proceedings, not to exclude persons previously admitted. 
See United States v. Heinze, supra, 773. On both grounds of decision the prin- 
cipal case seems to take an unnecessarily narrow view, and as to the ste- 
nographer, at least, another federal court has since reached a different conclu- 
sion. United States v. Rockefeller, (U.S. Dist. Ct.S. D., N. Y., not yet officially 
reported). 


InyuNcTIoNs — Acts RESTRAINED — ELECTION OF DELEGATES TO AL- 
LEGED UNAUTHORIZED CONSTITUTIONAL CONVENTION. —A special election 
had been held in New York to submit to the voters the question of calling a 
state constitutional convention. The result was certified to be in favor of 
holding the convention. The plaintiff, a taxpayer, seeks to enjoin the state 
election officials from proceeding with the election of delegates to this conven- 
tion on the ground that the ballots were not properly counted at the election 
and that the statute in compliance with which it was held is unconstitutional. 
Held, that the injunction will not be granted. Schieffelin v. Komfort, 212 
N. Y. 520. 

For a discussion of this case, see this issue of the REVIEW, p. 300. 


INSURANCE — RE-INSURANCE — MEASURE OF LIABILITY OF RE-IN- 
SURER WHEN INSURER BANKRUPT. —A guarantee society guaranteed the 
debentures of a trading company and re-insured part of the risk. The 
trading company failed, and the guarantee society was unable to meet the 
claims of the trading company’s debenture holders. Held, that the re- 
insurer is liable for the full amount of the claims re-insured, rather than 
for the ratable sum which the insolvent guarantee society is able to pay. 
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In re Law Guarantee Trust and Accident Society, Lid., [1914] W. N. 291 
(Eng. C. A.). ‘ 

For a discussion of the principles underlying the liability of a re-insurer in 
this and similar cases, see NOTES, p. 302. 


INTERSTATE COMMERCE— CONTROL BY STATES— RAILROAD REGU- 
LATION — REGULATIONS BY STATE COMMISSION AS TO DEMURRAGE. — The 
Michigan Railroad Commission passed certain demurrage rules applicable to 
all traffic originating or terminating within the state. In respect to the time 
allowance for loading and unloading, these rules differed materially from those 
tentatively indorsed by the Interstate Commerce Commission. The plaintiff 
asks for an injunction restraining the enforcement of the state commission’s 
rules. Held, that the injunction will be granted as to interstate shipments, and 
denied as to intrastate shipments. Michigan Central R. Co. v. Michigan Rail- 
road Commission, 148 N. W. 800 (Mich.). 

The court distinguishes the Shreveport Rate Cases on the ground that 
there the Interstate Commerce Commission had made a finding that 
the regulation as to intrastate commerce was an unreasonable interference 
with commerce between the states. This distinction seems valid. The federal 
power to regulate intrastate commerce arises solely as an incident to the power 
to control interstate commerce. Until the protection of the latter necessitates 
federal interference, the control of the states over the former should be abso- 
lute. See The Shreveport Rate Cases, 234 U. S. 342; for discussion, see 28 
Harv. L. REv. 34, 113. For a criticism of a decision contrary to the principal 
case, see 27 Harv. L. REV. 388. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
BREACH OF CONDITION: WAIVER OF BREACH BY APPLICATION TO COMPEL 
LESSEE’S RECEIVER TO ELECT TO ADOPT OR RENOUNCE THE LEASE. — The 
defendants were appointed receivers of an insolvent lessee, and the plaintiff, 
the lessor, applied to the court to fix a time within which the receivers should 
either “adopt or renounce the lease.’”’ The receivers thereupon assumed the 
lease, and the plaintiff now asks for authority to dispossess them, under his. 
right to reénter for default in rent, unless they pay back rent which accrued 
before the receivership. Held, that the petition be denied, on the ground that 
the plaintiff has waived the breach. Durand & Co. v. Howard & Co., 216 Fed. 
585 (C. C. A., 2d Circ.). 

A receiver in insolvency, like a trustee in bankruptcy, may adopt a lease 
owned by the debtor, at his election. See Carswell v. Farmers’ Loan & Trust: 
Co., 74 Fed. 88, 91. But he has no power of eminent domain, and must 
take subject to the landlord’s right to declare a forfeiture for defaults by the 
tenant. Farmers’ Loan & Trust Co. v. Northern Pacific R. Co., 58 Fed. 257, 
265. In the principal case, therefore, in the absence of a waiver of the breach 
of condition by the landlord, the receiver was not entitled even in equity to 
keep possession without payment of all back rent. See Fleming v. Fleming Hotel 
Co., 69 N. J. Eq. 715, 61 Atl. 157. The majority of the court, however, felt 
that the landlord’s application to the court to compel the receivers to make 
their election constituted such a waiver. It is true that in order to avoid for- 
feiture the courts will spell out a waiver from any act by the landlord recog- 
nizing the continued existence of the tenancy. Hasterlik v. Olson, 218 Ill. 411, 
75 N. E. 1002; Brooks v. Rodgers, 99 Ala. 433,12 So. 61. Thus the acceptance 
of rent accruing after breach, or the institution of legal proceedings based on 
the relation of landlord and tenant, will conclude the landlord. Conger v. 
Duryee, 90 N. Y. 594; Jackson v. Allen, 3 Cow. (N. Y.) 220; Moore v. Ull- 
coats Mining Co., [1908], 1 Ch. 575. Mention of the lease as existing in sub- 
sequent negotiations, or in a receipt for prior rent have also been held to 
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amount to a waiver. Ward v. Day, 4 B. & S. 337; Green’s Case, Cro. Eliz. 3; 
Doe v. Miller, 2 C. & P. 348. To predicate the same consequences, however, 
on the use of the word “lease” in an application by the landlord, which itself 
recognizes nothing more than the receiver’s right to the term subject to exist- 
ing conditions, seems to be a considerable extension of the doctrine of waiver. 


LANDLORD AND TENANT— REPAIR AND USE OF PREMISES — EXTENT 
oF LANDLORD’S LIABILITY FOR DANGEROUS PREMISES REMAINING UNDER His 
Contro.. — The plaintiff, the wife of a tenant, received personal injuries while 
using a common stairway in the tenement which remained in the control.of the 
landlord, the defendant. The jury found that the landlord was negligent in 
failing to provide a sufficient railing, but that this condition was known to the 
plaintiff and defendant alike. Held, that the plaintiff cannot recover. Lucy v. 
Bawden, [1914] 2 K. B. 318. 

The plaintiff, a child of tender years, whose father was a tenant, was injured 
by falling through a gap in the railings attached to the area steps of a tenement 
house. The steps were used by all the tenants in common, and remained in the 
possession of the landlord. The jury found that the railings were defective at 
the time of letting, and dangerous to children, but that the defect was not a 
trap. Held, that the plaintiff cannot recover. Dobson v. Horsley, 137 L. T. J. 
563 (Ct. App.). 

In each case the plaintiff was not a party to the lease, and therefore took 
no advantage from the English statute imposing on the owners of tenement 
houses a duty to keep the premises in a reasonably safe condition. 9 Edw. VIL., 
c. 44, §§ 14, 15; Middleton v. Hall, 108 L. T. R. 804; Ryall v. Kidwell, [1914] 
3 K. B. 135. Apart from statute, however, the landlord owes a duty to the 
tenant, his family and guests, to take care to maintain the premises remaining 
under his control in reasonably safe repair. Miller v. Hancock, [1893] 
2Q. B. 177; Hargroves, Aronson & Co. v. Hartopp, [1905] 1 K. B. 472; ‘of. Ivay 
v. Hedges, 9 Q. B. D. 80. This obligation is similar to that owed by an occu- 
pier to invited persons. Indermaur v. Dames, L. R. 1 C. P. 274, L. R. 2 C. P. 
311. See SALMOND, Torts, 3 ed., p. 373. Authorities differ as to whether this 
duty requires the landlord only to give notice, or to keep the premises 
reasonably safe. The weight of English opinion undoubtedly regards mere 
warning against unexpected dangers as sufficient. See Cavalier v. Pope, [1906] 
A. C. 428, 432; Smith v. London & St. Katharine Docks, L. R. 3 C. P. 326, 
333- Upon this reasoning, the two principal cases are clearly justified. But 
in certain analogous cases, mere notice of the danger is no defense. Smith 
v. Baker, [1891] A. C. 325. The American authorities, on the other hand, 
tend to impose a greater duty on the landlord,—to keep the premises in a 
reasonably safe condition, even though the defect is known. Lang v. Hill, 157, 
Mo. App. 685, 138 S. W. 698; Sawyer v. McGillicuddy, 81 Me. 318, 17 Atl. 
124; Farley v. Byers, 106 Minn. 260, 118 N. W. 1023. In view of the relation 
of landlord and tenant, this more liberal doctrine seems preferable. Even 
in this country, however, the defense of voluntary assumption of risk is 
open, and some states also deny recovery to the tenant if the defect was 
known when the tenancy began, and no substantial change has since occurred. 
Quinn v. Perham, 151 Mass. 162, 23 N. E. 735; see Woods v. Naumkeag Steam 
Cotton Co., 134 Mass. 357. 


LANDLORD AND TENANT — SURRENDER BY OPERATION OF LAW — RELET- 
TING OF PREMISES BY LANDLORD. — A lease expressly authorized the lessor to 
reénter and terminate the lease for default in the payment of rent, but made 
no provision for reletting on account of the tenant. The lessees had sublet 
the premises at a loss, and allowed the rent to fall in arrear. The lessor then 
reéntered, relet to the subtenant at the rent reserved in the sublease, and 
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notified the lessees that he would hold them for the deficiency. He now sues for 
this amount. Held, that he is entitled to recover. Slayton v. Jordan, 42 
Wash. L. Rep. 708 (Dist. Col.). 

If the lessee did not, in fact, consent to abandon his term, there was un- 
doubtedly a termination by forfeiture. In such a case, the tenant is not 
liable for future rent. Ex parte Houghton, 1 Lowell (U.S.) 554. On the 
assumption apparently made by the court, however, that there was an aban- 
donment, the great majority of the cases would agree that the estate was not 
ended, on the ground that there is no surrender when notice is given to the 
tenant, as in the principal case, of the reletting on his account. Aver 
v. Penn, 99 Pa. 370; Oldewartel v. Wiesenfeld, 97 Md. 165, 54 Atl. 969; 
Brown v. Cairns, 107 Ia. 727,77 N. W. 478. Contra, Gray v. Kaufman, etc. 
Co., 162 N. Y. 388, 56 N. E. 903. Cf. Haycock v. Johnson, 97 Minn. 289, 106 
N. W. 304. Where it does not appear that notice was given, however, the 
authorities almost unanimously hold that there is a surrender. Amory v. 
Kanhoffsky, 117 Mass. 351; Welcome v. Hess, 90 Cal. 507, 27 Pac. 369; contra; 
Auer v. Hoffman, 132 Wis. 620, 112 N. W. 1090. On principle it is hard to 
see why mere notice should be decisive. The contractual theory of mitigation 
of damages has no application, for the landlord certainly is under no duty to 
care for the tenant’s property in the leasehold, and, on strict theory, he has 
no right to intermeddle unless authorized. Accordingly, if the landlord relets 
without the express or implied assent of the tenant, he does an act entirely in- 
consistent with the continuance of the original lease. Gray v. Kaufman, etc. Co., 
supra. To make such conduct operate as a surrender, however, fails to afford 
adequate protection to the landlord, and since the reletting will usually be for 
the ‘best interests of the tenant as well, strong practical considerations justify 
the attitude generally taken by the authorities. The principal case properly 
applies this doctrine in spite of the provision for forfeiture in the lease, for 
that was inserted for the landlord’s benefit and could therefore be waived 
by him. Brown v. Cairns, 63 Kan. 584, 66 Pac. 639. 


LANDLORD AND TENANT — SURRENDER BY OPERATION OF LAw— Vorp 
ASSIGNMENT OF THE ORIGINAL LEASE. — A tenant under a term for years with 
his landlord’s consent assigned his lease to “the Merrimack Building Company,” 
which entered into possession and paid rent. There was no law under which 
the associates could have incorporated and under these circumstances the law 
of the state allowed a collateral attack. The landlord claiméd a merger of 
the term through a surrender by operation of law. Held, that the term still 
remained in the original tenant, but that an equitable interest passed to the 
associates of the company, and decreed that title be quieted in the latter. 
Johnson v. Northern Trust Co., 106 N. E. 814 (Sup. Ct., Ill.). 

For a discussion of the place of intent of the parties in the law of surrenders 
by operation of law, see NOTES, p. 313. 


PARENT AND Cuitp— Parents’ LIABILITY FOR Tort oF CHILD — 
KNOWLEDGE OF PREVIOUS COMMISSION OF SIMILAR DANGEROUS Act. — The 
defendant’s minor son kicked the plaintiff, another infant, and injured him. 
It was alleged that the same boy had kicked the plaintiff on a previous occa- 
sion, and there was evidence that his father had notice of this fact. At the 
trial the jury found for the plaintiff. Held, that the defendant was not liable 
whether he had notice or not. Corby v. Foster, 29 Ont. L. R. 83 (Sup. Ct. Ont., 
App. Div.). 

Under the civil law a parent is liable for the tort of his minor child. MeEr- 
rick, Crvit Cope, Lovutsrana, § 2318; Marionneaux v. Brugier, 35 La. Ann. 
13. But at common law the general rule is that the mere relation imposes no 
such liability upon the parent. Bassett v. Riley, 131 Mo. App. 676, 111 S. W. 
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596. The infants, if of a responsible age, are themselves liable for their own 
torts. See Paul v. Hummel, 43 Mo. 119; 14 Harv. L. Rev. 71. Irrespective 
of the parental relationship, of course, the father may be liable on the prin- 
ciples of agency. Teagarden v. McLaughlin, 86 Ind. 476. See 28 Harv. L. Rev. 
g1. Furthermore, if he stands by and does not restrain the child from doing 
the act, he is deemed to have authorized or consented to it and is liable. 
Beedy v. Reding, 16 Me. 362; Hoverson v. Noker, 60 Wis. 511. An action also 
lies if the father’s own negligence was a proximate cause of the child’s doing 
the injury, as where he gives the child a gun. Meers v. McDowell, 110 Ky. 
926, 62 S. W. 1013; Thibodeau v. Cheff, 24 Ont. L. R. 214; Johnson v. Glidden, 
11 S. D. 237. But even where the child is an imbecile there is no liability in 
the absence of negligence. Bollinger v. Rader, 153 N. C. 488, 69 S. E. 497. 
Similarly, mere notice of the vicious disposition of a child will not render the 
parent liable for its assaults. Paul v. Hummel, supra. See Baker v. Haldeman, 
24 Mo. 219. It is submitted, therefore, that the principal case is correct in 
basing the liability on negligence, and in refuting the contention that by 
analogy to animals the parent was liable by reason of scienter. 


PARTNERSHIP — RETIREMENT OF PARTNERS— LIABILITY OF NOMINAL 
PARTNER FOR InjuRY TO INVITED PERson. — A business formerly operated 
by father and son was continued after the father’s retirement, and with his 
consent, under the old firm name of “E. Dieudonne & Son.” The plaintiff, 
who had been a customer prior to the retirement and knew nothing of it, came 
to the firm’s shop on business and was injured by the negligence of an employee. 
(Min - the retired partner is liable. Jewison v. Dieudonne, 149 N. W. 20 

Minn.). 

A person who holds himself out as a partner may be responsible, under some 
circumstances, to those dealing with the firm. Stearns v. Haven, 14 Vt. 540. 
This liability, however, depends on principles of estoppel and not on general 
grounds of policy. Rogers v. Murray, 110 N. Y. 658, 18 N. E. 261. Cf. Poillon 
v. Secor, 61 N. Y. 456. Accordingly, if the person dealing with the firm does 
not know of the holding out or does not rely on it in so dealing, the nominal 
partner will not be liable. Thompson v. First National Bank of Toledo, 111 
U.S. 529; Wood v. Pennell, 51 Me. 52. Contracts made with the ostensible 
firm frequently involve this reliance on the partnership. Rice v. Barrett, 
116 Mass. 312. ‘ort liability, on the other hand, ordinarily arises without 
reference to the mental attitude of the injured person, and the basis for recov- 
ery against the nominal partner is, therefore, lacking. Smith v. Bailey, [1891] 
2 Q. B. 403; Shapard v. Hynes, 104 Fed. 449. But when the tort arises out of 
a relation undertaken in reliance on the holding out, the necessary elements 
of estoppel seem to be present. Maxwell v. Gibbs, 32 Ia. 32. It is submitted 
that this same principle is the real basis of liability in certain cases of so-called 
“implied invitation.” See Holmes v. Drew, 151 Mass. 578. Accordingly, in 
the principal case, if in fact the plaintiff had relied on the representation 
that the retired partner was still a member of the firm, in entering upon the 
relation of invitee, the liability would have been properly imposed. But inas- 
much as the facts did not warrant that construction, the dissenting judges 
rightly refused to be satisfied with anything less than estoppel. 


PoLticE PowER — INTEREST OF PUBLIC ORDER — VALIDITY OF STATUTE 
PROHIBITING THE USE oF RED FLaGs IN PARADES. — Under a statute pro- 
viding that ‘“‘no red or black flag . . . shall be carried in parade within this 
commonwealth,” the defendant was convicted for carrying a red flag in the 
parade of a Socialist organization. Held, that the statute is constitutional. 
Commonwealth v. Karvonen, 106 N. E. 556 (Mass.). 

Courts cannot protect the people from unwise or oppressive legislation ex- 
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cept when it is inconsistent with some constitutional provision which comes 
within judicial cognizance. CooLEy, CONSTITUTIONAL LIMITATIONS, 7 ed., 
p. 236. An enactment of the legislature, no matter how freakish in nature, 
cannot be declared void by the courts if it has any reasonable bearing upon 
the protection of public health, morals, safety, order or welfare. Hammer 
v. State, 173 Ind. 199, 89 N. E. 850. Moreover, if the statute has a direct 
relation to the evil sought to be remedied, it is not fatal that it may affect 
those innocent of the evil at which it is aimed. United States ex rel. Turner 
v. Williams, 194 U. S. 279, 294. The regulation of street parades is, of 
course, within the police power of the state, and statutes or ordinances on the 
subject will be sustained unless unreasonable, or outside the scope of the 
powers delegated to the municipality. Commonwealth v. Plaisted, 148 Mass. 
375, 19 N. E. 224. Cf. Anderson v. City of Wellington, 40 Kan. 173, 19 
Pac. 719. The police power, however, has some limits. Thus legislation 
making it a crime for a girl under twenty-one to enter a Chinese restaurant, 
or a statute requiring horseshoers to pass an examination, would be invalid. 
Opinion of the Justices, 207 Mass. 601, 94 N. E. 558; Bessette v. People, 193 
Tll. 334, 62 N. E. 215. But in the principal case it would seem that the 
carrying of a red flag has enough of a connection with acts of disorder to war- 
rant the enactment of the statute in the interest of public order. Opinions 
may differ as to its policy, but if there is dissatisfaction, recourse must be had 
to the legislature and not to the courts. 


Powers — APPOINTMENT TO REMAINDERMAN — EFFECT OF PARTIAL AP- 
POINTMENT TO OTHERS ON RIGHT TO ELECTION. — The testator left property in 
trust for his daughter for life, then to such persons as she should by will ap- 
point, and in default of such last will to be distributed as if she had died in- 
testate. By will she appointed part of the fund for the payment of debts, 
and the balance to those who would have taken on default of appointment. 
These appointees now seek to escape payment of the transfer tax by electing 
to take under the original will instead of under the power. Held, that they 
must take under the power. Estate of Josephine Slosson, N. Y. L. J., Nov. 5, 
1914 (Surr. Ct., N. Y. County). 

Where a power of appointment is completely exercised in favor of the person 
who would take in default of appointment, the New York courts have held 
that he can elect to take under the will instead of under the power. Matter of 
Lansing, 182 N. Y. 238, 74 N. E. 882; Matter of Haggerty, 128 App. Div. 479, 
112 N. Y. Supp. 1017. The argument is that, while there has been at least a 
formal exercise of the power, the remainderman takes nothing different than 
he would have had under the original will, and should therefore be permitted 
to elect to disregard the appointment. Somewhat analogous is the case where 
land is specifically devised to the heir. There the law has been that the worthier 
title prevails and that the heir takes by descent. Sedgwick v. Minot, 6 Allen 
(Mass.) 171. But this rule has been changed in England by statute, so that 
the heir now takes by devise. 3 & 4 Wm. IV, c. 106, § 3. A doctrine of equal 
rigidity concerning appointments to remaindermen may well be preferable to 
the rule allowing an election. See 19 Harv. L. REv. 139. But whatever 
their comparative merits, the principal case seems to set an arbitrary limita- 
tion on the New York view. For where the donee of the power has appointed 
in part to others, and the balance to those who take on default, the appointees 
who are remaindermen take just what they would have received had the 
power not been exercised as to the balance, and they should have an equal 
right to elect to take under the original will. 


QuasI-ConTRACTS — MONEY PAID UNDER DURESS OR COMPULSION OF LAW 
— THREAT OF LEGAL PROCEEDINGS. — In a suit to recover money paid under 
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duress, the declaration alleged that the defendant had installed fixtures in a 
building of which the plaintiff was general contractor, that the defendant had 
been paid the full price, but falsely and fraudulently claimed an additional 
sum for extra work and threatened to bring a replevin suit to remove the 
fixtures unless the extra sum was paid; and that the plaintiff thereupon paid 
this demand under compulsion, to prevent irreparable injury. Held, that the 
declaration does not state facts sufficient to constitute a cause of action. 
James C. McGuire & Co. v. H. G. Vogel Co., 149 N. Y. Supp. 756 (App. Div.). 

Money paid under duress is recoverable upon the equitable doctrine of 
unjust enrichment, so long as there is enough compulsion to negative voluntary 
payment. Koenig v. People’s Gas, etc. Co., 153 Ill. App. 432. But the law 
will not lightly undo private settlements of disputed claims, made with full 
knowledge of the facts, even though the claim proves unfounded. Pearl v. 
Whitehouse, 52 N. H. 254. Ordinarily, therefore, money paid upon a threat of 
legal proceedings may not be recovered. Weber v. Kirkendall, 44 Neb. 766, 
63 N. W. 35. If the threat is honestly made, and presents the alternative of 
paying the contested claim or awaiting a court adjudication, a party will not 
be acting under compulsion when he chooses the former. Parker v. Lancaster, 
84 Me. 512, 24 Atl.g52. New Orleans & N. E. R. Co. v. Louisiana, etc. Co., 109 
La. 13, 33 So. 51. But where the threat is made in bad faith by one having 
an oppressive advantage of position, so that the alternative of surrender is 
irreparable injury or immediate hardship, the duress is sufficient to justify a 
recovery of payments made. Sartwell v. Horton, 28 Vt. 370; Swift & Co. v. 
United States, 111 U.S. 22. In the principal case the parties appear to have 
been'on an equal footing, and in spite of the dishonesty of the claim, there 
seems to have been nothing equivalent to compulsion in the dealings between 
them. 


RESCISSION — RESCISSION FOR FRAUD OR MISTAKE — RESTORATION OF 
CONSIDERATION BY RESCINDING PARTY: WHEN ExcusEep.—A purchased 
municipal bonds from B under a contract induced by fraud of B. He paid B 
approximately one quarter of the price in stock and the rest in cash. After 
litigation, A was able to collect the face value of the bonds from the munici- 
pality, but lost the interest. The stock was pledged by B to the plaintiff, 
who being sued by A and B for the stock and dividends, brings a bill of inter- 
pleader. B now being insolvent, A in his answer demands the stock and divi- 
dends under a rescission of the contract, without offering to return the value of 
the bonds. Held, that A may recover. Page Belting Co. v. F. H. Prince & 
Co., 91 Atl. 961 (N. H.). 

For a discussion of the principles involved and of the necessity in general 
of putting the defendant in statu quo, see this issue of the REVIEW, p. 315. 


Torts — UnusuaLt Cases or Tort LiaBitiry — REIMBURSEMENT FOR 
PAYMENT MADE UNDER WORKMEN’S COMPENSATION Acts. — An employee, 
whose master had accepted the optional clause of an employers’ liability act, 
was injured in the course of his employment through the negligence of a third 
person not a fellow-servant. The employer, who was compelled by the act to 
compensate the workman, now sues the negligent third person to recover the 
payments made under the act. Held, that he cannot recover. Interstate Tele- 
phone and Telegraph Co. v. Public Service Electric Co., 90 Atl. 1062 (N. J.). 

For a discussion of this case on principles of tort liability, and in view of the 
policy of the workmen’s compensation acts, see NOTES, p. 307. 


Trusts — Cestui’s INTEREST IN THE Res— Lire TENANT’s RIGHT TO 
ActuaL INCOME FROM UNAUTHORIZED INVESTMENTS. — The testator left 
property in trust for conversion with full power of postponement, and directed 
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the trustees to divide “the trust premises constituting or representing” the 
residuary estate into certain shares and to pay the income of each share to a 
tenant for life with remainders over. The estate was composed of both au- 
thorized and unauthorized investments. Held, that the life tenants should 
enjoy the actual income from the unauthorized investments, pending conver- 
sion. In re Godfree, [1914] 2 Ch. 110. 

When there is a trust for the benefit of life tenants and remaindermen, with an 
express provision for conversion or a duty to convert because the property is 
not properly invested, the gross fund is treated as converted from the date of 
the testator’s death, and the life tenant is given the income that would have 
been earned, had the money then been properly invested. Edwards v. Edwards, 
183 Mass. 581, 67 N. E. 658; Brown v. Gellatly, L. RR. 2 Ch. App. 751. The courts 
aim to carry out the will of the testator, however, and the life tenant will take 
the actual income when such an intention appears. In re Hubbuck, [1896] 1 Ch. 
754. Some jurisdictions deduce such an intention from the absence of a direc- 
tion to convert. Heighe v. Littig, 63 Md. 301. See Patterson v. Vivian, 63 
N. Y. Misc. 389, 399, 117 N. Y. Supp. 504, 510. But the better rule pre- 
sumes from the gift to life tenants and remaindermen that the testator 
intended each to receive equal benefits, and therefore requires conversion un- 
less some positive indication appears that the property was to be enjoyed in 
specie. Porter v. Baddeley, 5 Ch. D. 542. See PERRY, TRUSTS, 6 ed., p. goo. 
The English courts, however, seem to except income-producing land from 
this rule. Jn re Oliver, [1908] 2 Ch. 74. They also distinguish cases where there 
is an express power given to trustees to convert the estate or not at their 
absolute discretion. Yates v. Yates, 28 Beav. 637; In re Pitcairn, [1896] 2 Ch. 
199. The principal case deserves criticism, in that it further impairs the 
general rule, and finds an intention that the property be enjoyed in specie, by 
a strained construction of the words “constituting or representing.” 


TRuSTS — CREATION AND VALIDITY — RESERVATION OF POWER TO REVOKE: 
LIABILITY TO TRANSFER Tax.—A donor executed a deed conveying prop- 
erty to a trustee on certain trusts, reserving an absolute power to amend or 
revoke the trust. A statute provided that transfers of property “by deed 
made in contemplation of the death of the grantor or intended to take effect in 
possession at or after such death” should be subject to a transfer tax. CoNnsoL. 
Laws N. Y., Tax Law, § 220, subd. 4. Held, that the trust fund is subject to a 
tax on the death of the donor. In re Hoyt’s Estate, 86 N. Y. Misc. 696, 149 
N. Y. Supp. or. 

The court imposes the tax on the ground that the transfer was “intended to 
take effect in possession at or after the donor’s death.” If this means that no 
trust was created until that time, the gift would be invalid as a testamentary 
disposition. McEvoy v. Boston Five Cents Savings Bank, 201 Mass. 50, 87 N. E. 
465; Nicklas v. Parker, 71 N. J. Eq. 777, 71 Atl. 1135. That this isa difficulty 
however which does not appeal very strongly to the New York courts is 
apparent from their doctrine of “tentative trusts.” Matter of Totten, 179 
N. Y. 112, 71_N. E. 748. It is clear, moreover, that the mere reservation of 
a power to revoke did not invalidate the trust under the Statute of Wills. Van 
Cott v. Prentice, 104 N. Y. 45, 10 N. E. 257; Kelly v. Parker, 181 Ill. 49, 54 
N.E. 615. But it is still open to the court to hold that the power to revoke 
shows such an intention to evade the inheritance tax that the trust is a testa- 
mentary disposition under the transfer tax laws. Matter of Bostwick, 160 
N. Y. 489, 55 N. E. 208. It might have been a more satisfactory ground of 
decision to construe “in contemplation of death” to include gifts made inter 
vivos with an intent to escape the tax. Earlier New York cases, however, seem 
to exclude such an interpretation of the statute. Maztter of Spaulding, 49 App. 
Div. 541, 63 N. Y. Supp. 694 (aff’d, 163 N. Y. 607, 57 N. E. 1124); Matter of 
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Mahlstedt, 67 App. Div. 176, 73 N. Y. Supp. 818 (aff'd, 171 N. Y. 652, 63 
N. E. 1119). Whatever line of reasoning be adopted, the principal case reaches 
a result which seems essential in order to prevent wholesale evasions of the 
tax. 


Trusts — PowERS AND OBLIGATIONS OF TRUSTEE— INVESTMENT OF 
Trust FUNDS IN PARTICIPATING MORTGAGE IN TRUSTEE’S NAME. — A trust 
company invested the funds of several unrelated trusts in one mortgage, 
which it took in its own name, without any indication of the trust. Accurate 
accounts of the shares contributed by the various funds were kept, the security 
was ample, and the company could liquidate the investment of any of the funds 
at any time. Held, that the participating mortgage in the name of the trustee 
is improper. In re Union Trust Co. of New York, 149 N. Y. Supp. 324 (Surr. 
Ct., King’s County). | 

The case is clearly right in holding that the investment in the trustee’s own 
name was improper. Corya v. Corya, 119 Ind. 593, 22 N. E. 3; In re Arguello, 
97 Cal. 196, 31 Pac. 937. The court also fully appreciated the dangers in- 
herent in the mingling of the funds of different trusts in participating mort- 
gages, but felt constrained by authority to uphold that feature of the invest- 
ment because of its practical advantages. See Chesterman v. Eyland, 81 N. Y. 
398; Barry v. Lambert, 98 N. Y. 300; Graver’s Appeal, 50 Pa. 189. The weight 
of authority, however, forbids the investment of trust moneys in contributing 
mortgages, which deprive the trustee of control of the fund, and involve the 
beneficiaries’ rights with those of strangers. Webb v. Jonas, 39 Ch. D. 660. 
It has also been held improper for a trustee to invest the funds of several un- 
related trusts in a common or participating mortgage. McCullough’s Ex- 
ecutors v. McCullough, 44 N. J. Eq. 313, 14 Atl. 642. On principle, this attitude 
appears correct, for while the trustee retains control of the whole security, 
as he does not in the case of a contributing mortgage, he is nevertheless sub- 
ject to conflicting duties to the several cestuis. There is also the constant danger 
of complications from the appointment of a new trustee for some of the funds, 
so that the system on the whole, in spite of its advantages in a given case, 
does not seem to merit judicial approval. 


War — PrizE — CAPTURE OF VESSEL TRANSFERRED TO Domestic Cor- 
PORATION COMPOSED OF ALIEN ENEMIES. — Two vessels of German registry, 
owned by a German company, while en route from Hamburg to London, were 
sold by telegraph on August 1 to an English corporation controlled by the 
stockholders of the German company. On August 5, the day after the 
declaration of war, the vessels arrived at an English port, still flying the Ger- 
man flag, and were there seized as prizes. In a suit for their detention, the 
English corporation put in a claim that the transfer of ownership invalidated 
the seizure. Held, that the claim should be dismissed. The Tommi and 
The Rothersand, 59 Sol. J. 26 (Prize Court). 

It is settled that all transfers of ownership im transitu are void when made 
during or in contemplation of hostilities, in order to avoid capture. The Jan 
Frederick, 5 C. Rob. 128; see The Ann Green, 1 Gall. (U. S.) 274, 291. See 
also 28 Harv. L. REv. 188, 190. Moreover, the German registry and flag are 
conclusive against the claimant. The Danckebaar Afrikaan, 1 C. Rob. 107, 
113. See Declaration of London, art. 57; 28 Harv. L. Rev. 217. The court 
further suggests that in spite of the formal transfer, the vessels might still be 
considered as German-owned because the English corporation was in reality 
substantially identical with the German company. It is possible that the 
intimation of the court was broader, and meant to imply that prize law might 
disregard the corporate fiction wherever the shareholders were alien enemies. 
The point, however, has never been decided, probably because the seizure has 
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always been justifiable on other grounds, as in the principal case. For pur- 
poses of municipal law, the corporate fiction has been respected and the ves- 
sels of an English corporation composed of alien stockholders have been held 
entitled to British registry. The Queen v. Arnaud, 16 L. J. Q. B. N.S. 50. 
Similarly it has just been held that an English corporation, composed almost 
entirely of alien enemies, can sue in the English courts. Continental Tyre & 
Rubber Co. v. Thomas Tilly, Lid., 138 L. T. J. 83. It is submitted that the 
prize court should likewise refuse to disregard the corporate fiction as to ves- 
sels owned by such a corporation. It involves no disregard of the fiction, 
however, to inquire who the stockholders are, and a rule of prize that vessels 
owned by corporations so constituted should be subject to capture, might 
well be adopted. 


WAREHOUSEMEN — WAREHOUSE RECEIPTS — LIABILITY FOR FRAUDULENT 
ISSUANCE BY AGENT: EFFECT OF UNIFORM WAREHOUSE RECEIPTS ACT. — 
The general manager of a warehouse, who had no authority to issue receipts 
except upon receiving goods, issued and sold to the plaintiff warehouse re- 
ceipts for goods which in fact had never been received. The plaintiff now 
sues the warehouseman for non-delivery of the goods. Held, that he cannot 
recover. Rosenberg v. National Dock & Storage Co., 218 Mass. 518, 106 N. E. 
171. 

There has been great conflict of authority concerning the liability of ware- 
housemen:upon warehouse receipts issued by agents, without specific authority, 
for goods which have never been received. See WILLISTON, SALES, § 410. 
Previous to its adoption of the Uniform Warehouse Receipts Act, Massa- 
chusetts took the view that the warehouseman was not liable, on the ground 
that the agent acted outside the scope of his employment. Sears v. Wingate, 
3 Allen (Mass.) 103. Section 20 of the uniform law, however, provides that 
‘a warehouseman shall be liable to the holder of a receipt for damages caused 
by the non-existence of the goods.” Mass. Stat. 1907, c. 582, § 21. See 
Monun, WAREHOUSEMEN, 2 ed., p. 7. The principal case decides that this 
provision has made no change in the law. It seems impossible to quarrel with 
this conclusion, no matter what one may think of the soundness of the posi- 
tion previously taken. The statute was not intended to alter the several 
rules of agency conceived to be applicable to the case. Its words receive 
their full meaning as a definition of the warehouseman’s liability when a re- 
ceipt is issued with authority. To the purchaser of a receipt fraudulently 
issued by an agent the statute gives no additional protection, for he is not 
even a “holder of a receipt” within the meaning of § 58 of the uniform law. 


WILts — CONSTRUCTION — CONDITION FOR FORFEITURE IN CASE OF 
Contest BY LEGATEE. — A testator provided in his will that if any person 
named in the will should dispute its validity, his legacy should fall into the 
residue. A legatee unsuccessfully attempted without reasonable grounds to 
probate an invalid will. She now petitions for payment of the legacy. Held, 
that the legacy is forfeited. In re Kirkholder’s Estate, 149 N. Y. Supp. 87 
(Surr. Ct., Erie County). 

The American authorities in regard to conditions providing for the forfeiture 
of the gift to a beneficiary who contests the will, tend to discard any require- 
ment of a gift over, and to make no distinction between real and personal 
property. See 2 REDFIELD, WILLS,* 298; 25 Harv. L. REv. 745. But the valid- 
ity of such conditions is still much in dispute. On this broader question, some 
jurisdictions hold that evén a contest on reasonable grounds works a forfeiture. 
Smithsonian Institute v. Meech, 169 U. S. 398; In re Miller’s Estate, 156 Cal. 
119, 103 Pac. 842; Moran v. Moran, 144 la. 451, 123 N. W. 202. Others, 
however, will not permit a reasonable contest to forfeit the gift, because of 
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the public policy against affording protection to possible fraud, coercion, or 
forgery. Friend’s Estate, 209 Pa. 442, 58 Atl. 853; Rouse v. Branch, gt S. C. 
111, 74S. E. 113. See Chew’s Appeal, 45 Pa. 228, 232. This policy appears to 
exist, and wherever possible conditions should be construed to apply only 
to unreasonable contests. If, however, a condition seems clearly intended to 
apply to all contests, it is submitted that it must be held entirely inoperative. 
It is true as a general proposition that where the testator’s intention cannot 
operate to its full extent, it should take effect as far as possible. 2 JARMAN, 
WILs, 6 Eng. ed., p. 2212. But this is subject to the qualification that the pro- 
visions introduced by the testator cannot be remoulded by the court. If an 
inseparable provision is void as a whole, no single part of it will be enforced 
separately. Root v. Stuyvesant, 18 Wend. (N. Y.) 257, 310; Leake v. Robinson, 
2 Mer. 363, 390; Ker v. Hamilton, 6 Vict. L.R. Eq. 172. See 9 Harv. L. Rev. 
242. Cf. Edgerley v. Barker, 66 N. H. 434, 31 Atl. 900. A condition still 
broad enough to cover all contests, after the limit of construction has been 
reached, would appear to fall within the principle of these cases. 
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American Contributions to Jurisprudence.—In the field of jurisprudence 
we have until very recently drawn our ideas from abroad. Not only that, but 
we have imported such foreign ideas as finished products and attempted very 
little creative adaptation to our own needs. In the beginning the civilians, 
by way of France and England, supplied our juristic market. More recently 
we have drawn on Germany. This indiscriminate importation of foreign ideas 
is but natural so long as we did not vigorously realize that a philosophy of law 
is the practical concern of lawyers, because some philosophy, consciously or 
unconsciously, underlies the administration of every legal system. Once this 
is realized the largest impulse is given to an endeavor to work out a philosophy 
of law from the mass of our own jural material, in the light of our own history, 
designed for our own particular needs. Of course, this involves drawing on 
the experience of other countries and other systems of laws in so far as the 
administration of law everywhere is an expression of the ideal of justice. This 
is so particularly in the present day interdependence of the world. But the 
conscious pursuit of a native philosophy of law, by an intensive regard for dif- 
ferences of time and place and circumstance, will avoid the dangers of mechan- 
ical uniformity and the inadequacies of an aspiring but not all-inclusive inter- 
nationalism. 

Such a philosophic movement is taking a decided part in the present re- 
adjustment of our legal system, and to a promising degree it is manifesting 
itself in the practical, everyday decisions of our courts throughout the whole 
field of law, — criminal law, property law, torts, public service law, constitu- 
tional law. Not only our own legal thinking, however, is it affecting. It is a 
matter of profound significance in the juristic history of this country that we 
are actually beginning to export ideas. A very striking acknowledgment of 
this fact has recently been made by a distinguished German jurist, Professor 
Rudolf Leonhard, in a review of several essays of Professor Roscoe Pound 
(Archiv fiir Rechts- und Wirtschaftsphilosophie, Band VIII, Heft 1). This fol- 
lows closely on Professor Leonhard’s translation of Holmes’s Common Law. 
These articles by Professor Pound! are chapters from his forthcoming work 





1 Justice According To Law, — 13 Cot. L. REv. 696; 14 ib. 1, 103. 
The End of the Law as Developed in Legal Rules and Doctrines, 27 Harv. L. REv. 
195- 
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on Sociological Jurisprudence which is eagerly awaited. As a penetrating sur- 
vey of the contribution America has made through Professor Pound, a trans- 
lation,of Professor Leonhard’s critique cannot fail to interest the profession. 
After an introductory word, Professor Leonhard proceeds as follows: 

“These essays afford a valuable foundation for a supranational, or rather 
bird’s-eye comparison of modes of thought which either repeat themselves in 
the legal system of different nations or are differentiated from one another 
because of differences in their conditions of life. Such a comparative method 
involves not merely a reciprocal exchange and an approach toward future 
unity; it also arouses the consciousness that a sense of spiritual kinship has 
already been achieved through the course of history. 

“Just as in each country the history of the law and the existing legal system 
are juxtaposed, so we may compare the historical development of different 
legal systems with a supranational system of law, which would afford a survey 
of the main forms of the separate legal systems. In both these branches of 
investigation the writer has sketched a program in bold and keen strokes, the 
detailed execution of which may well entice all who desire to build a general 
jurisprudence on the solid foundation of experience and not to derive it from 
a priori principles. The author deals with comparative legal history in the 
ReEviEw of his own university, with comparative juristic philosophy, in the 
Cotumpia LAw Review. Along these lines more is promised us, but what he 
has already furnished is an entirety worthy of attention. 

“As a point of departure let us take the related conclusions of both essays, 
for they concern two tendencies which recently have become very active with 
us: sociological jurisprudence and the school of judicial freedom (freies Recht). 
With us, at times, both are mentioned in the same breath, as, for instance, by 
Oertmann, in his Rechtsordnung und Verkehrssitte. It is interesting therefore 
to note how sharply Pound differentiates them. He praises one and com- 
bats the other. In this result his philosophic analysis harmonizes with his 
historical analysis. 

“The latter finds strong support in Jhering, who enjoys much authority in 
America. The very name given to his treatise, ‘End of Law,’ shows this. On 
the other hand, Pound does not dwell on the many individual purposes which 
give law its manifold content. He confines himself to the dominant ultimate 
purpose which gives to law, in its various stages of development, its charac- 
teristic feature. He therefore seeks a history of this ultimate purpose; the 
shifting change in this purpose being his point of departure. In this investi- 
gation he does not confine himself to the law of any one people. On the con- 
trary, like unto the eagle hovering above the clouds, he scans the various juristic 
developments of all civilized nations in order to ascertain, through a compara- 
tive legal history, the common laws of evolution. He draws a particularly 
close parallel between the Roman and the English law in which, as I believe, 
similarities unduly tend to overshadow differences. 

The development of the legal system discloses five stages: archaic law, strict 
law, equitable and natural law, the maturity of the law, and finally the social- 
ization of law, which is described with some reliance on Jhering. Peace at any 
price enforced through unlimited judicial discretion is the purpose of archaic 
law. In the second period, formalism reigns as the guardian of liberty (follow- 
ing Jhering). In the third period, a reaction sets in against formalism in the 
direction of equity and morality. The maturity of the law aims at certainty and 
equality by applying a system of concepts. Finally, in the present period, the 
social interest back of each right is sought to, be ascertained in order that the end 
of the law may be founded not merely on moral considerations, as in the 
period of equity, but likewise upon social and political considerations. This 
is illustrated by numerous examples. 

“That tHere is danger that this new sociological mode of thought may have 
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a disproportionate influence compared with the traditional element of the law 
is the subject of the essay in the Cotumpi1a Law Review. ‘Justice without 
law’ and ‘justice according to law’ are contrasted as the two main forms in 
legal administration. Law in the sense here used means the customary tra- 
ditional law as the antithesis of the undefined jus incertum. Having regard to 
the theory of the separation of powers, the essay considers three possibilities: 
administration of justice by the legislature, by the executive, and by a pro- 
fessional judiciary. By a wealth of examples, drawn from American and Eng- 
lish legal history, the advantages of a professional judiciary are maintained 
against certain modern tendencies. Pound fears an undue dominance of the 
newer social sciences over the traditional basis of our social order, which leads 
him to conclude that the socialization of the law must be attained through a 
study of the underlying problems and not through a relapse to justice without 
law, in other words, an administration of ‘law’ without certainty. 

“Pound notes acutely that this is a danger peculiar to America and England, 
and it does not prevail to any such degree on the continent. ‘Whereas we say 
a rule is law because the courts apply it in the decision of causes, they say on 
the Continent that the courts apply the rule in the decision of causes because 
it is law. 

“In this he touches the dividing line for a fundamental differentiation, 
founded on legal history. Between the fourth and fifth stages, — those of the 
maturity of the law and its socialization, — there is an intermediate stage for 
the Continent which has been spared both England and America, a stage of 
codification, the thoroughgoing transformation of the law formulated in doc- 
trinal writings and reports into comprehensive codes. These constituted an 
effective dam against the strongest currents of socialization, such as are not 
afforded by the authoritative decisions in England and America, because these 
may be overruled. In the earlier and undeveloped days of social sciences the 
danger was not so much felt. It is true the law has been sociologic at every 
stage of its development. For on reflection it must be clear that the whole 
history of law is nothing but a continuous process of socialization, that is, an 
eternal adaptation to changing conditions. The pace, the emphasis, however, 
has become quite different since the end of law is the subject of systematic 
criticism both by scholars and the daily press. The amount of well-founded 
dissatisfaction which we produce was not dreamt of in the past. That we 
yield to such dissatisfaction is undoubtedly a step forward, but a step that is 
beginning to get uncomfortable. Radical socialistic tendencies have appeared 
rather Jate in America, but they are beginning to arouse very serious concern. 
Thus the late American ambassador to Berlin, David Jayne Hill, notes that 
formerly people were apt to regard legal institutions as a fixed Newtonian 
planetary system, while now it is regarded as a continuous process of Darwinian 
development without, however, granting to the law the deliberate development 
of Darwin’s evolution (see ‘Taking Soundings,’ by David Jayne Hill, North 
American Review, May, 1914). However, one cannot wave aside the pressure 
of ameliorating change which has its source in the sociological thought of our 
day. With us it drives toward a certain ‘unshackling’ of jurisprudence; in 
other words, a freer treatment of the traditional material. Perhaps in Eng- 
land and America it will so far affect usage that they will finally overcome their 
inherited dislike of codes in order to erect some sort of dam for the protection 
of the traditional elements of the law. Very likely, however, such codes will 
there be very sparing in the use of definite rules and will permit of considerable 
flexibility in application. If this should come to pass, the two great juristic 
branches of European civilization, — the Anglo-American and the continental 
European, — will be compelled to meet one another half way. In any case 
one can learn much from the other. Pound’s stimulating essays certainly dem- 
onstrate that.” F. F. 
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Cases ON CONSTITUTIONAL LAw. By James Parker Hall. St. Paul: West 
Publishing Company. 1913. pp. xxxii, 1452. 


This is a large volume, and its pages are crowded with matter. The cases 
deemed worthy of full presentation are placed in the text, with statements of 
facts, — usually rewritten, — without arguments of counsel, and with liberal ex- 
tracts from the opinions. The cases thus presented number about two hundred 
and twenty-four. The text further presents many more cases in an abbre- 
viated form which includes extracts from opinions and, when necessary, a 
short indication of the questions. Still more cases are found in the foot- 
notes, usually with indications of the questions, and frequently with quota- 
tions. Besides giving citations, the footnotes sometimes give the editor’s 
statements of propositions of law. The result is that the text and notes taken 
together cover the subject well. 

The volume is divided into forty-eight subdivisions, which are grouped in 
twenty chapters, Within each subdivision the cases are arranged not ina 
chronological order, but in an order intended to emphasize their logical relation. 

Obviously this is a volume upon which great labor has been spent; and 
as the making of a case-book is sometimes, properly enough, a thankless task, 
it is pleasant to be able to say that here is a piece of work which will be found 
useful by any person who takes a scholarly interest in Constitutional Law. 

E. W. 





Tue DoctTRINE OF JUDICIAL REviEw. By Edwin S. Corwin. Princeton: 
Princeton University Press. 1914. pp. vii, 177. 


This volume consists of five essays entitled: ‘Marbury v. Madison and the 
Doctrine of Judicial Review”; “We the People”; “The Peletiah Webster 
Myth”; “The Dred Scott Decision”; and “Some Possibilities in the Way of 
Treaty-Making.” ‘These topics are obviously interesting to lawyers; but the 
volume is not peculiarly addressed to them, for, as the author is a professor 
of history, the point of view is historical and not legal. The author’s researches 
into the history of what he calls the “doctrine of judicial review,’’ — that is 
to say, the power and duty of a court to disregard wlira vires legislative acts, — 
have resulted in gathering citations which the scholarly lawyer will appreci- 
ate (pp. 65-78). The puncturing of what the author well terms “the Peletiah 
Webster Myth” is also a good deed. Here and there are passages somewhat 
shocking to a lawyer. One example is a distinctly non-professional use of the 
word dictum (p. 134). Another is the rather disrespectful explanation of 
the opinion of the Supreme Court of the United States in Marbury v. Madison 
(pp. 9-10). Indeed the judicious lawyer will find in many places reason to 
indulge in the philosophical reflection that if lawyers do not write the history 
of law for themselves, they have little right to object to what is being done 
by those who, being primarily interested in history or in the science of govern- 
ment, lay upon law and its history somewhat unsanctified hands. E. W. 





A TREATISE ON ATTORNEYS AT LAW. VolumesI and II. By the late Edward 
M. Thornton. Northport, N. Y.: Edward Thompson Company. 1914. 
pp. cclxxx, 1499. 


This is a laborious work, full of curious learning about lawyers and equally 
full of cases involving their rights and liabilities. A mere catalogue of the 
chapters will show the various and miscellaneous character of the subjects 
treated, — all strung upon the thread, attorney: admission to practice; tax- 
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ation of attorneys; unauthorized practice; privileges, exemptions, disabilities; 
libel and slander; assignment of counsel by the court; amicus curiae; privi- 
leged communications; relation of attorney and client; substitution of at- 
torneys; imputed notice and knowledge; dealings between attorney and 
client acquiring adverse interests; representing conflicting interests; law 
partnerships; attorneys as witnesses; admissions by attorneys as evidence; 
scope of attorney’s authority; delegation of authority; ratification of un- 
authorized acts; authority to compromise or release; authority to appear for 
litigants; authority in conducting litigation; liability generally; liability for 
negligence; enforcement of liability; advice of counsel; champerty, barratry 
and maintenance; right to compensation; contracts for compensation; amount, 
retention and allowance of compensation; taxable costs and expenses; 
actions to recover compensation; liens generally; rights and property 
affected by lien; settlement, dismissal, substitution, assignment and set-off 
as affecting lien rights; enforcement of liens; prosecuting attorneys; attorney- 
general; suspension and disbarment generally; grounds for disbarment; 
procedure, judgment and punishment; review of disbarment proceedings; 
reinstatement. 

That every one of these numerous subjects should be treated fully is not to 
be expected. The first portion of the work, especially, is a scrappy and im- 
perfect summary of facts, learned from secondary sources; and the author’s 
tendency to state a fact or practice as generally true, where he is relying upon 
an example from a single state, is not commendable. Much may be explained, 
however, by the fact that the book was published posthumously, and the 
author was therefore unable to complete parts which he had merely sketched 
in his original manuscript. As we reach the chapter in which important 
principles of law appear, we find a much more finished work; an admirable 
book of its type. It is a digest of decisions, clearly and accurately stated, and 
following one after the other in good, logical order. The reviewer has not 
chanced to find a single passage in which an original opinion has been hazarded 
by the author, or a conflict or doubt solved, a case criticised or explained, or 
even a reason for a rule given. “It is a general rule that” appears to be the 
utmost flight of the author’s original fancy. 

Vet it is withal a good book. Without praising it for what it is not, one 
may warmly commend it for what it is: a compendium of legal information 
about attorneys, a key to the cases, an encyclopedic article several years 
later than any encyclopedia. J. H. B. 
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Third Revision (eighth edition). By Francis Rawle. St. Paul: West 
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Year Book FoR 1913-1914. Carnegie Endowment for International Peace. 
Washington: Carnegie Endowment. 1914. pp. Xviii, 203. 


CompPILep STATUTES OF THE UNITED STATES, 1913. Volumes I, II, III, IV, 
and V. Compiled by John A. Mallory. St. Paul: West Publishing Com- 
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